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Economic and labour market considerations

Question to the Australian Government

1. InTable 2.1 of the Australian Government submission, data on recent wage outcomes by
various measures is provided, including wages growth by method of setting pay. As this
data is unpublished, can the Australian Government provide the quarterly growth rates
over the last 10 years?

Response

See Attachment A for unpublished data on changes in the Wage Price Index by method of setting pay
for the last 10 years.

These data have been provided by the Australian Bureau of Statistics (ABS). Please note that the
quarterly and through-the-year changes for method of setting pay are average movement estimates
rather than changes in an index series.



Relative living standards and the needs of the low paid

Question to the Australian Government

4. At paragraphs 97 and 104, the Australian Government refer to the definition of low paid
used in the Household, Income and Labour Dynamics in Australia (HILDA) survey to provide
characteristics of low-paid employees. Can the Australian Government provide the
definition of low-paid used by HILDA?

Response

The Government’s submission does not adopt any specific definition of low paid, as this is a matter
for the Fair Work Commission. The analysis contained in paragraphs 97 and 104 of the Australian
Government submission utilises a definition of employees aged 21 years or older earning less than
two-thirds of the median hourly wage. This analysis is based on data sourced from the Household,
Income and Labour Dynamics in Australia (HILDA) survey.



Gender equity

Questions to all parties
8. Inthe Annual Wage Review 2017-18 decision, the Commission said:

We agree with the observations of a number of parties that Review decisions are of limited
utility in addressing any systemic gender undervaluation of work. It seems to us that
proceedings under Part 2-7 and applications to vary modern award minimum wages for
‘work value reasons’ pursuant to ss 156(3) and 157(2) provide more appropriate
mechanisms for addressing such issues.

Does the above proposition remain valid in light of the new s 284(1)(aa)? If not, what weight
should be given in this Review to the new s 284 (1) (aa)?

Response

As set out in the Australian Government’s initial submission to the Annual Wage Review 2022-23,
the Fair Work Legislation Amendment (Secure Jobs, Better Pay) Act 2022 embedded the principle of
gender equality in the Fair Work Commission’s decision-making processes. The above proposition
should be revisited in light of these reforms.

The minimum wages objective at s 284(1) now requires the Commission to establish and maintain a
safety net of fair minimum wages, taking into account, inter alia:

(aa) the need to achieve gender equality, including by ensuring equal remuneration for work
of equal or comparable value, eliminating gender-based undervaluation of work and
addressing gender pay gaps;

Section 284(1)(aa) is significantly broader than the former s 284(1)(e) and the Commission must now
take into account gender-based undervaluation of work and gender pay gaps when setting minimum
wages. A corresponding amendment was also made to the modern awards objective at s 134(1)(ab).

Sections 284(1)(aa) and 134(1)(ab) could include consideration of the potential for increases to
minimum wages to narrow the gender pay gap for women workers covered by particular modern
awards or employed in particular classifications, having regard to levels of award reliance.

It would also be open to the Commission to consider the historical setting of wages in low paid,
feminised industries and occupations as part of its consideration of gender-based undervaluation of
work. These matters could be dealt with in the ordinary course of the review by the Expert Panel.
Alternatively, the President could direct (in this or a subsequent Review) that an investigation be
conducted and a report prepared pursuant to s 290 of the Act by one of the Expert Panel, an Expert
Panel Member or a Full Bench.

The Commission is required to take into account all factors within the minimum wages objective and
its capacity to consider these issues will ultimately depend on the material before the Commission.

The Commission’s powers to issue equal remuneration orders (Part 2-7) and vary modern award
minimum wages on work value grounds (s 157(2)) remain important means to improve gender



equality.! Like the minimum wages objective, these provisions were amended in the Secure Jobs,
Better Pay reforms to include consideration of gender-based undervaluation of work, which could
involve consideration of historical approaches to wage setting in modern awards depending on the
matter before the Commission.

9. In paragraph [293(7)] (p.85) of the Aged Care Decision issued on 4 November 2022, the Full
Bench found that ‘expert evidence supports the proposition that the alignment of
feminised work against masculinised benchmarks (such as in the C10 Metals Framework
Alignment Approach) is a barrier to the proper assessment of work value in female-
dominated industries and occupations’. A similar conclusion was expressed in paragraph
[758(6)] (p.210), which also stated more broadly that ‘[t]he approach taken to the
assessment of work value by Australian industrial tribunals and constraints in historical
wage fixing principles have been barriers to the proper assessment of work value in
female dominated industries and occupations.’ Given that the C10 Metals Framework
Alignment Approach and previous wage fixing principles are historically foundational to
the minimum wage rates prescribed in a significant number of modern awards:

(i) Do these findings imply that modern awards covering female-dominated
industries and occupations may have been subject to systemic gender
undervaluation?

(ii)  Are these matters required to be taken into account in the Review by virtue of
new ss 134(1)(ab) and 284(1)(aa)?

(iii) If so, how should they be taken into account in the Review and how, if at all,
should they affect the outcome?

Response

The Government broadly supports the findings of the Full Bench in the Aged Care Decision set out
above.

In that decision, the Full Bench agreed with the Commonwealth that aligning rates of pay in one
modern award with classifications in other modern awards with similar qualification requirements
supports a system of fairness, certainty and stability.? The Full Bench stated that the C10 Metals
Framework Alignment Approach and the Australian Qualifications Framework are useful tools in this
regard. However, the Full Bench also recognised the limitations of the C10 Metals Framework
Alignment Approach and affirmed that alignment with external relativities is not a substitute for the
Commission’s statutory task.>

The Full Bench went on, in its reasoning, to adopt the 3-step process set out in Australian Liquor,
Hospitality and Miscellaneous Workers Union re Child Care Industry (Australian Capital Territory)
Award 1998 and Children’s Services (Victoria) Award 1998 — re Wages rates PR954938 [2005] AIRC

! The Secure Jobs, Better Pay reforms included amendments to the Fair Work Act to establish new Expert
Panels within the Commission for pay equity and the care and community sector. An Expert Panel will be
required to be constituted to consider variations to modern award minimum wages outside the Annual Wage
Review relating substantively to gender pay equity or the care and community sector, or when deciding
whether to issue an equal remuneration order.

2[2022] FWCFB 200, [192].

3[2022] FWCFB 200, [293], [758].



28 (the ACT Child Care Decision).* This involved having regard to the C10 Metals Framework
Alignment Approach.

On 23 December 2022, the Full Bench in the Aged Care Case published Background Document 10,
which asked a number of questions of the parties relevant to the C10 Metals Framework Alignment
Approach.® The Commonwealth’s response made a number of observations relevant to this Review.®

The Commonwealth’s response to Background Document 10 stated that the considerations to be
taken into account in step 3 of the C10 Metals Framework Alignment Approach are specific to the
circumstances of a particular industry and must be assessed on an award-by-award basis. The
Commonwealth submitted that the application of a ‘premium’ on C10 rates in the context of one
award does not, by itself, justify increases to minimum wages in other awards.

This is consistent with the following conclusion drawn by Ross J in his Honour’s Statement on
Occupational Segregation and Gender Undervaluation issued on 4 November 2022:

“Although the Commission can vary a modern award on its own motion pursuant to s.157, it
is apparent from the Aged Care case that cases of this type require significant evidence from
those with experience in relevant industries, supported by appropriate experts.””

The Commonwealth’s response to Background Document 10 stated that while the Commission is not
bound to use the Manufacturing Award as a benchmark, departing from this traditional approach to
wage fixing in this matter could give rise to uncertainty in the absence of a clearly articulated
alternative approach.

To the extent the Commission may be minded to consider an alternative to the C10 Metals
Framework Alignment Approach for addressing external relativities, the Commonwealth submits
that this would require substantial consideration with stakeholders from across all industries being
given an opportunity to make submissions. The Commonwealth considers it may not be practical for
the Expert Panel to embark on a process of considering alternatives to the C10 Framework
Alignment Approach in this year’s Review proceedings without adversely affecting the timing of the
Annual Wage Review Decision. Future Review proceedings (including a potential s 290 referral by
the President) or other avenues under the Act (including those within the competency of the newly-
established Pay Equity Panel) may be appropriate mechanisms to consider these questions more
fully.

412022] FWCFB 200, [960].

5 Background Document 10 — Stage 3 Outstanding Issues: https://www.fwc.gov.au/documents/sites/work-
value-aged-care/am202099-63-65-background-doc-no-10-231222.pdf

6 Commonwealth’s Response to Background Document 10. https://www.fwc.gov.au/documents/sites/work-
value-aged-care/am202099-63-65-sub-cth-070323.pdf

7 Fair Work Commission, President’s statement: Occupational segregation and gender undervaluation

(4 November 2022), [16].
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