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JUSTICE ROSS:  Good morning.  It's Justice Ross.  We'll start the public consultations.  I apologise for not having my camera on.  I've got a chest cold at the moment, and the sight of me coughing every five minutes might be slightly unnerving for the rest of you.

We are going to start - I think we have published the running sheet.  We will start with the Commonwealth, the ACTU, Ai Group, ACCI, and then a range of other organisations.  I won't call for the appearances at the beginning.  I will rather call for the appearances when the party is up to say what they wish to say.  Can I also ask that you put your microphone on mute if you are not talking, and if you wish to say something and you're not talking, then use the hand up function and we will go to you.

Members may ask questions at any stage during the presentation.  At the end of each party's submission, I will ask the panel if they have any questions of you as well.  Can we begin by going to the Australian Government?  Ms Durbin, if you could kick off, and also advise us who is there with you.  Thank you.

MS DURBIN:  Good morning, you know, and expert panel members.  It's Alison Durbin here, first assistant secretary of the employment conditions division in the Attorney-General's department.  Thank you for the opportunity to participate in today's hearing on behalf of the Australian government.  Given the time available today, I will only provide a very brief introduction relating to the Australian Government's submissions, and then I will pass to Mr Mullaly from the Treasury.  He will provide a further update on the economic outlook.

As in previous years, the government has provided the latest evidence on relevant factors that the expert panel needs to consider under the Fair Work Act in setting minimum wages.  The economic recovery in Australia is well underway, and the outlook is positive.  However, the COVID-19 virus continues to present an ongoing threat to the global and domestic economy.  Given the economic uncertainty, the government maintains that the expert panel should adopt a cautious approach, taking into account the importance of creating jobs for Australians and supporting the viability of the businesses, particularly small businesses, which provide the jobs that are crucial to the economic recovery and the wellbeing of Australian families.

The existing literature on the impact of wage changes on employment also generally points to the need for caution, noting that OECD data showed in 2019 that Australia had the highest hourly minimum wage in purchasing power parity terms.  Available research primarily indicates that the potential impact on employment of minimum wage increases is most likely to be felt by vulnerable cohorts, such as youth and those with low skills, and that the risks to employment can be more pronounced when there is fair capacity in the labour market.

JUSTICE ROSS:  Ms Durbin, I am sorry to interrupt, but we are hearing feedback from another party.  Can I remind you to turn your microphone off unless you are speaking to the panel.  Thank you.

MS DURBIN:  Thank you.  That's the end of my statement, and I will now hand over to Treasury.

JUSTICE ROSS:  Just before you do, Ms Durbin, I wanted to take you to paragraphs 3, 4 and 7 of the ACTU post-budget submission.  Can you turn those up?

MS DURBIN:  I will just take a couple of minutes to pull them up, your Honour.

JUSTICE ROSS:  Well, I can let you know the essence of what they say is that the announced intention to remove the $450 monthly income threshold for the making of superannuation contributions, the childcare subsidy and the Medicare levy threshold change, whilst the ACTU welcomes those initiatives, the essence of their submission is that the panel should not take those into account until the relevant legislation is passed.  And my question to you is, well, if you take the $450 a month super threshold, budget paper 2 at page 26 indicates that the government expects this to be legislated prior to 1 July 2022.  Do you have any further information about when - is this likely to be legislated before we have to hand down our decision?‑‑‑I think, your Honour, there is a general precedent, which I'm sure you would be taking into account, around how the commission treats non-legislative measures.  But at this point I don't have any further information around the specific timing.

JUSTICE ROSS:  Well, if you can look at paragraphs 3, 4 and 7 at the ACTU's submission and advise us about the likely timing, and in particular whether they're, one likely to be passed before we have to hand down our decision; but secondly, if they are, what we are more interested in is whether they are in fact passed, and when that occurs.

MS DURBIN:  Your Honour, I think it will probably be of limited utility in terms of what I can provide the panel that will inform that decision.

JUSTICE ROSS:  Well, I am not sure about that.  You can advise us of the fact of whether or not an amendment has passed, surely.  I appreciate you might not be able to estimate when it would be passed, but you can certainly tell us if it's passed at parliament.

MS DURBIN:  I can certainly tell you at that point, if that is before, yes, the Bench's decision.

JUSTICE ROSS:  Yes.  Well, yes.  Let's go to Treasury.

MR MULLALY:  Damian Mullaly, assistant secretary of Macroeconomic Forecasting Branch.  As has been standard practice, I am happy to provide an opening statement touching on the economic outline, the outlook outlined in the budget papers.  I will start with global economic conditions.  A global economic recovery is underway and gathering pace.  Most of our major trading partners experienced stronger than expected activity in the December quarter of 2020.  This has been supported by highly accommodative monetary policy settings from global central banks, further progress on vaccine rollouts and major fiscal policy support.  These have all contributed to increased confidence in the global economic outlook.  In particular, the United States has seen unprecedented stimulus, which is expected to drive a strong recovery and potentially spill over to the global economy.  This recovery also translates to international labour market, though some countries have recovered to pre-pandemic levels of employment faster than others.  Compared with major advanced economies who have published data for March 2021, Australia is the first economy to see hours worked and employment return to pre-pandemic levels.  While global economic activity is expected to recover, significant uncertainty around the global outlook remains.  Uncertainty around vaccine access and rollout, heightened by outbreaks of the virus in major economies, most notably in India, continues to present downside risk to the global economic outlook.

Turning to domestic conditions, the Australian economy has shown remarkable resilience.  Employment has surpassed its pre-pandemic level (indistinct).  The economy is forecast to grow by one and a quarter per cent in 2020/21 before strengthening to four and a quarter per cent in 21/22.  This near term strength in GDP is broad based, with household consumption, dwelling investment and new private business investment all expected to contribute to growth.  While emergency economic support concludes, fiscal policy measures aimed at stimulate private sector led growth will enable a strong recovery in economic activity and employment.  Accommodative monetary policy settings are also expected to remain in place, with tightening not expected until 2024 at the earliest.  Household consumption growth is expected to kick up, supported by strong household balance sheets.  This strength has been enabled by fiscal policy support, high saving rates during most of 2020 and increased asset prices.  Dwelling investment is forecast to grow amid robust housing market fundamentals, including record low interest rates and (indistinct) housing policy incentives from all levels of government.

Non-mining investment is expected to fall in the near term before picking up, supported by strong fundamentals in the business sector and significant government support, particularly in machinery and equipment spending.  Public final demand will continue to make a notable contribution to growth, driven by government spending on essential services and infrastructure projects.  Exports are expected to fall in the near term, driven by substantial declines in service exports as international border restrictions continue to weigh on inbound tourism and international student numbers.  Further forward, tourism exports are expected to increase following the easing of international border restrictions, but are not expected to return to pre-pandemic levels for some time.

Turning to the labour market, we have seen remarkable resilience in the wake of the pandemic.  More people are in work than ever before, with almost 75,000 more people employed than before the pandemic.  Along with the fuss of an anticipated fall in the unemployment rate, and participation reaching a record high, this has laid a strong foundation for Australia's economic recovery to continue.  Overall, the outlook for the labour market is positive, with increasing economic momentum expected to support robust labour demand.  Employment is expected to increase strongly by six and a half per cent in 2020/21 before continuing to increase steadily by 1 per cent in both 21/22 and 22/23.  The unemployment rate is expected to decline steadily, to reach 5 per cent in the June quarter of '22, before falling further to four and three quarter per cent in the June quarter of '23.  The conclusion of the JobKeeper payment is not expected to interrupt the recovery in the labour market, nor hinder growth in the broader economy.

JUSTICE ROSS:  Mr Mullaly - yes.  Mr Mullaly, can I just ask you a question about that issue, and the impact of the cessation of the JobKeeper payment?  I think in March the Secretary of the Department was, before estimates, estimating that at that stage it was expected that between 100 and 150,000 people might lose their jobs once JobKeeper ended.  In a more recent speech on 18 May the Secretary indicates that estimates from the single touch payroll microdata for the fortnight ending 11 April indicate that between 16 and 40,000 former JobKeeper workers lost employment, and he makes this observation that this early data appeared to confirm that the job losses associated with the end of JobKeeper won't derail the broader labour market recover, which is consistent with what's said in the budget papers.  The bit I'm interested in, he then says, 'Treasury will continue to monitor both these metrics going forward.'  What I'd ask, given we've got labour force data later this week, and we have I think the single touch payroll microdata available early next week for that fortnight, whether Treasury can submit a short paper based on those data, what's it's updated assessment of the employment losses associated with the end of JobKeeper?

MR MULLALY:  Thanks, your Honour.  What I can do is provide an indication of what is in our budget numbers that were released last week, and as you've indicated, there's been significant momentum and strength in the labour market since the Secretary made those remarks in March in front of senate estimates.

JUSTICE ROSS:  Just to be clear, Mr Mullaly, I am not seeking a simple restatement of what's in the budget papers.  I can read that.  It's just that the Secretary said in his speech the Treasury will continue to monitor these metrics going forward, and Treasury has obviously altered its view, you know, understandably.  You're trying to make an estimate before something actually happens, then you're reporting on what has actually happened.  I just want to know what that assessment is in the light of the new data that's going to be available later this week and next week.

MR MULLALY:  So what I could propose is that if the outcomes of the labour force, and just noting that the outcomes for the June quarter will not be known until July - - -

JUSTICE ROSS:  No, I appreciate that.  I know that.  But look, I know there is a reluctance to - and I understand the position you're in.  But if it helps, we can ask the Secretary to come along, and we'll put the question directly to him.  So one way or another, he says that they will continue to monitor the metrics.  He is obviously alive to the issue because he has commented on it in a public speech, and we just want to know where that's going.  That's all.  So perhaps if you raise it directly with him, and if there is any difficulty in responding, then you come back to my chambers.  Okay?  And if we need to take any further steps, we will.  All right?  We'll deal with it that way.

MR MULLALY:  We can also - if there is a significant change in terms of our outlook in terms of the data releases, we would be happy to provide further information and our assessment to the commission.

JUSTICE ROSS:  I am not seeking it to be governed by if you are shifting the budget outlook or anything like that.  It's just that the secretary has shifted his position, and I just want to know whether there is going to be any further shift in the light of new data.  That's all.  So if you can put that to him.  And if you can then - if he can let us know once the new data becomes available, okay?

MR MULLALY:  That's fine.  I just (indistinct) opening statement.  So as I mentioned, the conclusion of the JobKeeper is not expected to interrupt the recovery in the labour market, nor hinder growth in the broader economy.  However, there are key uncertainties surrounding the outlook for the labour market; ongoing outbreaks of the virus overseas, prolonged border closures, and to a lesser extent, the end of the JobKeeper payment all pose significant risks.

Turning to wages, the severe impact of the pandemic saw wage growth slow to just 0.1 per cent in the September quarter of 2020, the lowest quarterly growth on record.  While growth recovered somewhat to be 1.4 per cent higher through the year in the December quarter, the outlook for wage growth is expected to remain moderate over the forecast period.  Wage growth is forecast to be one and a quarter per cent through the year to the June quarter of '21, and one and a half per cent through the year to the June quarter of '22.  This reflects low agreed increases, new federal enterprise bargaining agreements, and state public sector wage caps, which are both expected to weigh on the outlook for wage growth over the forecast period.  Consumer price inflation experienced large fluctuations throughout 2020, largely resulting from the impacts of the pandemic and government policy responses.  Inflation is expected to be three and a half per cent through the year to the June quarter of '21 before moderating to one and three quarter per cent in '22.  Growth in the near term reflects the rebound from the record fall in inflation in June quarter of 2020, however, this near term strength is expected to be transitionary, and underlying inflation is expected to remain subdued below the RBA's target band of 2 to 3 per cent.  As always, there are a number of risks and uncertainties around the forecast.  One of the more significant downside risks remains the effective containment of outbreaks and the timing and progress of the vaccine rollout, both here and abroad.

JUSTICE ROSS:  I am sorry, was there anything further?

MR MULLALY:  No, that's it, your Honour.

JUSTICE ROSS:  Does that conclude what the Commonwealth wishes to say?

MR MULLALY:  Yes, it does, your Honour.

JUSTICE ROSS:  Can I ask whether any of the other Members of the panel have any questions they wish to put to the Commonwealth representatives?  No?  All right.

DEPUTY PRESIDENT ASBURY:  No.

JUSTICE ROSS:  Thank you.  Can we go to the ACTU?  Mr Clarke.

MR CLARKE:  Yes, thank you.  With me is also Mr Damian Kyloh and Dr Margaret McKenzie.  I am just picking up on a couple of points that were raised or discussed in exchange with the Commonwealth, particularly in relation to the JobKeeper payment, and I note your Honour's request for further information.  I am not sure whether this is likely to be revisited or not, but one of their questions that was asked in the consultation question to the government on the last - written question - was about the split in JobKeeper payments in terms of - not only in terms of business size, but how many were employees versus how many might have been receiving, you know, the (indistinct) stream of the payment which was managers in business.  And the response at that time was that the information is not presently available, but it would certainly, I think, add to the panel's understanding if that information did become available.

JUSTICE ROSS:  Well, I might put that to Ms Durbin.  Ms Durbin, if you can make further enquiries as to whether that information is available, and if not, if you are aware of when it may become available.  If it is available at the moment, it would be appreciated if you could provide it as soon as possible.

MS BERGER-THOMSON:  Hi, it's Laura Berger-Thomson here from the labour market policy division in Treasury.  So we have some data available at the moment, but the data that we have available with those breakdowns is only available for the March quarter as a whole.  It's just a bit more reliable, given some of the timing lags that we have in terms of the collection and the processing of the data that the ATO receives.  So I am very happy to provide the panel with those breakdowns for the March quarter as a whole, but we don't actually have the March month data available yet, and that will come through over the course of the next month or so.

JUSTICE ROSS:  Well, if you could provide that data, Ms Berger-Thomson, and if you can let us know when the monthly data is likely to be available, and that will give us an idea.

MS BERGER-THOMSON:  No worries.  I'm happy to do that.

JUSTICE ROSS:  Thank you.

MR CLARKE:  Yes, all right.  In terms of our opening statement, if I could just wind back history.  The panel's decisions have often, on this question of how to adjust wages and the differences between results in particular years have come back to the 2014/15 decision, where it was observed that the panel will broadly assess changes in the data from year to year to determine how those changes inform the statutory criteria that guides decision-making.  The point, of course, being that if there was no change from one year to the next, then all over things being equal, and a similar result would be the outcome.  We are very pleased to say that we come before you this year in very different circumstances to those we found ourselves in last year, because there have been significant changes, and a similar outcome to last year's decision should not be the result in this year, in our submission.

When we were last before you, GDP had fallen and it was expected to fall further.  Company profits were minimal, consumption had fallen, consumer confidence was weak, unemployment had risen and was expected to rise further, while some had exited the labour force entirely as indicated by a fall in the participation rate.  We were headed towards a recession because of COVID-19 and the steps that had been taken to control it.  Last year's decision to treat industries differently occurred in a context where the overall picture was a period of rapid decline in labour market and economic conditions.  The only real debate about the depth of the downturn at that point was whether there was further to fall, or whether there were some signs of recovery, or at the very least, stabilisation.

The panel noted at paragraph 36 of the decision last year that, I am quoting, 'The form and shape of our pathway to recovery is uncertain and heavily contested.  However, it is generally accepted that the pathway to recovery is largely dependent on how well the spread of the virus is contained, which will effect the extend to which restrictions can be eased with a consequent impact on business and consumer confidence.'  Now, we now have a much clearer picture of the recovery, because we are well into it.  Australia has had great success in restricting the spread of the virus, and great degree of success at adapting to living with it.  Because we were able to get on top of community transmission through the tough restrictions and prolonged lockdowns last year, the nature and rapidity of response to outbreaks when they do occur has changed.  Lockdowns now come on hard and fast in response to case numbers in single digits.  The restrictions come on with a smaller geographic footprint than was the case at the beginning of the pandemic, and we are out the other side of a lockdown or restriction much more quickly thanks to speedy and manageable contract tracing and Australians complying with the rules.  Because we know what lockdowns look like, we know what to expect when they (indistinct), businesses and households alike.  Doing the right thing or seven to 10 days doesn't seem like too much of an ask when you know what the alternative might look like.

Recent developments in New South Wales indicate that there are low levels of community transmission occurring, but that the greatest vulnerability, of course, is in leaks from the hotel quarantine system.  Now, that system has improved by learning from mistakes.  Accidents can and will happen.  But it's heartening to know that the most vulnerable members of our community, and those in the frontline of the pandemic response, including those working in hotel quarantine, are well on the way to vaccination, with over 3 million doses administered.  So while we do face risks going forward, the most likely risks are those that we understand, that we faced before, and for which we have proven and effective short-term strategies for addressing.  The die was cast in the late stages of last year as to how those outbreak responses could be managed, and we've lived with those risks and outbreaks since then, and will continue to do so until that vaccine rollout is concluded.

Of enormous relevance to the panel, then, is how the economy can be expected to perform against that risk.  And what we have seen is that it can grow, and that it can recover, notwithstanding period snap lockdowns.  We have seen the economy grow by 3.4 per cent in the September quarter, and 3.1 per cent in December 2020 quarter.  That's quarter on quarter of growth of a level that hasn't been seen for 60 years.  We saw unemployment fall from its high of 7.5 per cent in July of 2020 to 5.6 per cent in March of this year; no different to what it was five years earlier.  We have seen the participation rate rise from its low of 62.6 per cent in May of 2020 to a record 66.3 per cent in March of this year.  From a low of around 12.1 million persons employed in May of 2020, we have seen 950,000 jobs added, to take us to more than 70,000 more people employed than immediately before the pandemic hit in March of last year.  Underemployment is lower than it has been for seven years, falling to 7.9 per cent in March of 2021 from its high of 13.8 per cent in April.  Hours worked has grown to 1.8 billion per month, up 21 million from the pre-pandemic level and up 207 million from the low seen in May of last year.  Job vacancies are at record levels on a range of measures, and according to the Treasury, the number of job seekers per vacancy is at its lowest level seen in a decade.

As the confidence that I have referred to in the quote from your decision last year, business confidence is exceeding pre-pandemic levels on ABS and private agency measures.  So at a macro level, that's what living with the risk of, and indeed experiencing periodic short snap lockdowns look like.  That's what COVID normal looks like.  And it's that experience, that lived experience, that is informing the overwhelmingly positive forecasts that are emerging, both from the official sources and from the private agencies, both of which we have covered in our written materials.

Now, of course, we recognise that the recovery that we have seen has had an enormous amount to do with the unprecedented level of government response.  The JobKeeper payment was an integral part of that.  It cost somewhere between 60 and 90 billion. It was a lifeline to many businesses and workers alike.  But it didn't cover everyone, including many of the casual workers who are award reliant.  Workers left behind raided their superannuation the tune of 38 billion, and over 700,000 superannuation accounts were left empty as a result, most of those for people in age groups more highly represented in low paid, award reliant work.  Those that faced unemployment or who were on partial income support or JobKeeper ineligible did get enhanced income support temporarily in form of that coronavirus supplement, which at 16.8 billion was dwarfed by the super withdrawals that I mentioned earlier.  And of course there were the stimulus payments to households totalling 9.4 billion.

All of those support mechanisms are behind us now.  So just as the employers are urging you to take into account the impact that the cessation of JobKeeper may have on them, we would say you need to take into account the effect that the cessation of household supports has on employees who are eligible to receive it.  The panel explicitly took those into account at paragraph 357 of last year's decision as a moderating factor.  Not only is it a moderating factor that ceases to exist, but the panel should note that those who did receive the support of JobKeeper overwhelmingly found that their income was less than their usual pay, based on table 6.13 of the statistical report.  And because even with the coronavirus supplement, persons on JobSeeker received less than those on JobKeeper, there are a group of people who would have ordinarily been working who suffered periods of disadvantage, notwithstanding the support provided.  And of course, others who are experiencing hardship as those supports are withdrawn.  The information on measures of financial stress that we have provided, in our submission today, provide some illustration of that.  And Mr Kyloh will take you to that.

As we have noted in our reply submission, if short-term lockdowns do come, the employees will not have those supports to draw on if their hours are cut, or if they are stood down.  They will get nothing.  The position of the employers in this review in the main is that the panel should either do nothing, or it should provide deferred increases to awards that received deferred increases on the last occasion.  There has been very little attention given to the requirement to demonstrate exceptional circumstances, notwithstanding the panel effectively inviting parties to make a case out through its consultation question last month.

Now, we have said most of what I think we need to say about that in our written material, but I will draw your attention to some key points.  Much of the employee material approaches the issue on the basis that the cluster model that was established in last year's decision still has some currency in determining exceptional circumstances.  As we pointed out in our reply submission, and our most recent submission, that model started with the examination of the payroll jobs data in the week ending 30 May 2020, and the ranking that was produced on that data informed many of the subsequent steps.  Revisions to the bubble, or what we're calling the bubble chart, I think you know the one we're talking about, revisions to that chart that were set out in the decision have been seen, and the statistical report has updated from time to time.  And what we have seen over time is a narrowing of the differences between industries and between clusters, because of what the more recent data has shown.

But as we've said in our written material, the starting point of that measurement is also important.  None of what we've seen from the employers or anyone else has sought to reconsider or justify a particular starting point for that data in the development of any model for the identification of exceptional circumstances this year, let alone consider how other measures, job vacancy measures for example, might be relevant to devising  model like that which is suited to current conditions.  Nor has any of that material said anything about how employees have been affected at relevant times, or may be affected if there is a deferral.  In fact, there is nothing actually in those employer submissions about how the deferral of any wage increase would actually benefit anyone, including themselves.  And importantly, now that we have got a real world example, now that we have had a deferral of wage increases, there is no reference to the effects of that, in the positive or negative, on anyone in an attempt to justify that that's an appropriate response now to any exceptional circumstances that are said to exist.

It's rather painted as if the deferral is some kind of self-evident necessity to avoid an impending disaster.  But as we have seen, particularly as the year since the last review has progressed, key measures, even in those sectors most significantly affected in the beginning, are heading the other way.  Whether one looks at vacancies, employment growth, retail turnover, quarterly change in gross value added per industry.  In addition, the spectre of exactly what the loss of JobKeeper will mean for jobs has become less threatening as time has passed, and I will refer you in particular to the analysis the RBA did on JobKeeper reliance versus current hiring intentions, which is reproduced at figure 2 of our post-budget submission.  The macro forecasts by Treasury, the RBA and the private agencies are overwhelmingly positive.  What you are left with from employers is a barely disguised assertion of an entitlement to have wage increases deferred for what were defined as group 2 and 3 awards last time, for no other reason than that they got it last time.  There is no deep dive in the data to identify any particular situation that is weighing more heavily than others on particular industries.  There is no attempt to show exceptional circumstances.  There is no attempt to show you how any particular circumstances justify differential treatment.  The established principles for a claim of that kind have been ignored in favour of an arrogant assumption by employers that somebody else should be doing their homework for them.

Meanwhile, the types of developments that would normally lead to pressures, in particular job markets for example, hospital, unavailability of more international students or other visa workers for at least another year, growing vacancies, growing employment, growing spending.  All of that has been ignored by the award reliant employers, because what marks them out as award reliant employers is that they will only ever pay the bare minimum, irrespective of the content.  That's the definition.  And that assumption of only doing the bare minimum is also reflected in Treasury's forecasts, which we took you to in our post-budget submission, with wages to lag prices for two years, and significantly so to the tune of 2.25 per cent over the year which this review relates to.  In our submission, it's critically important in this review to acknowledge the success in our economic recovery, as well as the ongoing need to intervene to make sure that no worker is left behind.  There are a cohort of workers who were clearly left behind for much of last year; whether their skills were valued less by the design of the deferral, or whether they lost hours at work, whether they fell through the cracks of government support or otherwise.  And Mr Kyloh gives context for that.

MR KYLOH:  Thank you so much.  Thank you.  It's a great privilege to speak here today.  Some workers are clearly facing significant disadvantage.  If we turn to table 12.2 of the statistical report, on the latest data available, five out of the eight indicators of financial stress have increased.  The proportion of low-paid employee households that could not pay electricity, gas or telephone bills on time increased.  Could not pay the mortgage or rent on time increased.  Pawned or sold something increased.  Went without meals increased.  Sought assistance from welfare and community organisations increased.  Overall, the levels of financial stress for the low paid employees have increased, with 30 per cent of low paid employee households facing some form of stress.  If any low paid workers cannot pay their bills, are forced to sell their goods or are going without meals, then their needs are not being met.

Furthermore, data from the taking the pulse of the nation survey, the Melbourne Institute survey of the impact of COVID for April 2021 highlighted that a third of all Australians report being in financial stress in terms of paying for essential goods and services.  43 per cent of Australians who reported financial stress were young, aged 25 to 34, and a high proportion of Australians who work in the award sectors were reporting financial stress.  There have also been concerning developments in terms of credit seeking, which could lead to further disadvantage, with upswings in young people taking out loans, refinancing personal loans and credit, and taking out payday loans or consumer leases.  This is mirrored by the increases in the proportion of persons missing payments on credit for essential services.  In addition, we have received additional analysis from Food Bank Australia in the last few days.  Their analysis shows that 62.3 per cent of food insecure Australians in 2020 were employed, and the proportion of food insecure Australians that are employed have increased 7.2 per cent since 2019.

With a falling unemployment rate, just a 5 per cent unemployment rate expected by December, the highest expected economic growth in 23 years, record numbers of people in employment, and significant profits in the award sectors, there is little doubt that the Australian economy is in good shape.  We have seen a V shape recovery, which has variously been described as a remarkable success, a red hot recovery, and astonishing.  But it's clear that behind these macroeconomic headlines, there are individuals who are struggling to make ends meet.  Even with a strong economic recovery, we need a strong safety net.  There is also one area of the economy that is subdued and weak, the area that matters most for workers living standards:  wages growth.  Wages in Australia were already growing at a record low pace before the pandemic hit, and under the strains of lockdown, it fell further, growing just 1.4 per cent in nominal terms, the slowest in the history of the Wage Price Index.  The budget expects real wages growth to fall this year, and wages to fall or remain zero until 2023, 24.

But the RBA governor has been clear that wages growth needs to rise.  The RBA governor maintains that for the RBA to be able to meet its inflation target, wages growth will need to be sustainably above 3 per cent, materially higher than it is currently.  On 10 March 2021, the RBA governor stated the following:  'For inflation to be sustainably within the 2 to 3 per cent range, it is likely that wages growth will need to be sustained above 3 per cent.  Currently, wages growth is running at just 1.4 per cent, the lowest on record.  Even before the pandemic, wages were increasing at a rate that was not consistent with the inflation target being achieved.  Then the pandemic resulted in a further step down.  This step down means that we are a long way from a world in which wages growth is running at 3 per cent plus.'  He goes on, 'The point I want to emphasise is that for inflation to be sustainably within the 2 to 3 per cent target range, wages growth needs to be materially higher than it is currently.'

The RBA governor wants to see materially higher wages growth, and we have seen that many low paid employees face significant disadvantage.  Despite this, some employer groups want to see a real wages cut, or see further delays.  If low paid workers were to see any outcome that resulted in a real wage cut, then more workers would face significant disadvantage, and many more would fall into poverty.  This would be deeply unfair.  Many essential workers that faced a delay last year after keeping our country going during the pandemic were deeply disappointed by the delays.  In the ACTU's view, another delay would be unmerited and excessive.  While the fundamentals of the Australian economy are strong, too many low paid employees face significant disadvantage and financial stress.  On a range of indicators, financial stress has been increasing.  A strong safety net is still desperately needed.

In this context, a 3.5 per cent increase in the national minimum wage and award rates would not only be sensible and reasonable given the strong economic recovery, it would assist low paid employers to better meet their needs.  It would make Australia a fairer country.  Thank you.

JUSTICE ROSS:  Thank you.  Mr Clarke, can I just take you to AI Group's post-budget submission?

MR CLARKE:  Yes.

JUSTICE ROSS:  Because parts of it seem at odds, while perhaps not surprisingly, with particular points you have raised.  But if I take you to page 2.

MR CLARKE:  Yes.

JUSTICE ROSS:  The third last paragraph where AI Group is equating their proposed increase of 1.1 per cent with, when you take into account the superannuation guarantee increase, they say that amounts to an equivalent of a 3.2 per cent increase in remuneration for low paid employees.  So I would invite you to comment on that.  And the other aspect of the submission is from paragraph 7 and 8, where they are looking at the bringing forward of the second tranche of the income tax changes, and the other changes in the tax arrangements, the tax transfer arrangements that they refer to.  In light of your characterisation in your submission that, well, we took into account changes last year and nothing shifted, yet AI Group is referring to this shift in October last year in that particular issue.  But go to the 3.2 per cent increase in remuneration first, and then if you could comment on what they say about the tax transfer changes.

MR CLARKE:  Yes.  Well, I would make the overall point that they are factoring in the 0.5 per cent super SG change, which requires legislation in any event.  Sorry, doesn't require legislation.  That's the other bit, that's the 450.  The 0.5 per cent SG change they're factoring in in this kind of precise, arithmetic way which the panel has tended not to do in the past, and it is devoid of the context of what has actually happened to the real value of superannuation accounts, which I took you to in our opening and in our written material in terms of the raiding of those accounts for people to support themselves in recent times.  In relation to the extension of the lower of median income tax offset, again, that's something that would require legislation to introduce.  If there is no legislation introduced, then people will go backwards.  If the legislation will pass, then they are in no different position to what they would have been this year.  And generally speaking, it's very difficult to make an assumption about low paid workers having had some kind of a windfall gain by small changes to the tax transfer system that occurred only six months ago, and I think the panel has previously rejected the notion that these extra funds are pocketed and are used as a way to sort of buffer them against changes into the future.  And the other point - - -

JUSTICE ROSS:  Mr Clarke, leaving aside the LMITO, which you have put in your submissions that, well, that's not really a change, that was a benefit they got last year that's set to continue.  But on page 7 and the last paragraph, AI Group, they are talking about the brining forward of the second tranche of income tax changes.

MR CLARKE:  Yes.

JUSTICE ROSS:  Is that a change which has been implemented, and which was not taken into account in last year's decision?  And if it was, then what do you wish to say about it?

MR CLARKE:  What I would say about that is what we have said about that in our own analysis, which referred to the work that AI Group did in their previous submission, and also the government to kind of map the points at which the benefit kicked in, really, for those tax changes.  And if I recall correctly, you started to get a benefit for the types of wage rates that normally are associated in full-time work with somebody with a cert IV classification or higher.  And so there are large numbers of award dependent, low paid people who don't meet those pay rates, and the safety net has got to be for everyone.

JUSTICE ROSS:  I follow.  All right.

MR CLARKE:  The final point in relation to that is that of course, this sort of percentage for percentage, left side, right side of the ledger thing doesn't really work for the tax transfer changes and the wages system, as the employers are so keen to point out.  They say that raising wages, you need to raise wages more to have a targeted affect on people's incomes, of course, because the tax transfer system doesn't pass the whole of the increase across.

JUSTICE ROSS:  Thank you, Mr Clarke.  Did that conclude the ACTU's presentation?

MR CLARKE:  Yes, it did.  There was a point I wanted to make in response to something that was raised by Treasury in relation to industries exposed to tourism, if that's okay.

JUSTICE ROSS:  Sure, sure.

MR CLARKE:  Tourism Research Australia, which is a branch of Austrade, release this report year to year looking at the picture of the tourism industry.  On this occasion, their report is current to June of 2020, and it's looking at sort of a five year comparison period rather than an annual comparison period.  So to get a real kind of picture of the shift in the last year up until June of 2020 you'd need to go back to their current report as compared to their previous reports, which were set out in paragraphs 123 to 125 of our submission last year.  But the reason I raise it is that we've raised in our submission that the idea that many of the businesses or industries that were reliant on foreign tourism may well have already adjusted; and I don't like using that term, but it's one that's thrown back at us quite a lot; adjusted to the prevailing context already.  What we've seen is that as at June of 2020, there has been an increase in the share businesses in the tourism industry that are non-employing businesses.  It's always had a very high share of non-employing businesses, sort of around 47 per cent.  That's gone up to just over 49 per cent.  And there have been new entrances.  The new entrants into that business have shifted towards being non-employing businesses in any event.  So I just sort of wanted to raise that in terms of the consideration of what's the ongoing impact going to be on a bunch of companies that - a bunch of traders who say they are small businesses and they've got no money, while they have been going without it for 14 months with no trade.  One would expect that the bulk of the adjustment to have already occurred, and the prospect that they are sitting at the edge of their seats saying, well, if we only wait for another two months and see whether the Fair Work Commission does zero or 1 per cent or 2 per cent or 3 per cent, we'll know whether we can survive or not, when borders aren't going to open until next year.  It just seems (indistinct).

JUSTICE ROSS:  Thank you, Mr Clarke.  Are there any questions from any members of the panel of the ACTU?

MR WOODEN:  I had one, but I think Mr Clarke effectively may  have just answered it.  I was very impressed by his well-argued case for the lack of evidence on exceptional circumstances in many of the submissions.  Listening to the Commonwealth, what I thought I interpreted them as saying is potentially the border closures was one exceptional circumstance.  But I think - is the ACTU position that we shouldn't - that that doesn't represent something significant that we should be considering?

MR CLARKE:  I don't think there is any doubt that the closure of the borders has had effects in the economy.  But many of those effects, they started a long time ago, and to the extent that those effects have occurred up until you announce your next decision, they were part of the range of things indirectly considered and effectively acquitted by last year's decision.  So the question of, well, what further adjustment is likely to happen in the economy because of what's been the prevailing circumstances for 14 months is really the issue.  I don't think the closure of borders itself meets the sort of legal standard of exceptional circumstances.  I think you need to do a lot more work, and we've unpacked all of the principles in our submission.  But I think that's the best way I can respond to that question, Professor.

MR WOODEN:  Thank you.

MS McKENZIE:  Could I just add - may I just add something?  The impacts of border closures actually, while there may have been immediate impact on particular sectors, in the long run, they wash out in structural adjustment; again, a word I hesitate to use; or somewhat restructuring.  So it would be very hard to say in a slightly more medium term that it had uneven effects on different industries or sectors or award areas in the economy.

JUSTICE ROSS:  Thank you.  Any other questions of the ACTU?  No, all right.  Thank you very much.  We will move to AI Group, and we have Mr Smith and Ms Toth.

MR SMITH:  Yes, thank you, your Honour.  If the expert panel pleases, with me also is Dr Peter Burn, who after Ms Toth will make some comments about the broader social safety nets.  So I will make some brief opening comments, Ms Toth will briefly mention some key issues relating to the economy, and then Dr Burn just dealing very briefly with the broader social safety net.

As we have stated in our three written submissions, it's particular important for the commission to take a very cautious approach this year.  As we all know, the economy has bounced back at a much faster and stronger pace than anticipated, but it's very clear on the data that the effects of the pandemic are of course increasing, and the recovery is very uneven across locations, industry sectors and other groupings.  In the light of that approach, as you pointed out in your question, your Honour, to the ACTU, what we have proposed is a 1.1 per cent in the national minimum wage and award wage rates.  But we believe that would represent a significant overall increase in remuneration when it's added to the half a per cent superannuation guarantee increase and those taxation changes which Dr Burn will talk about in a moment.  That, as a total change in remuneration, comes to some 3.2 per cent for someone on the national minimum wage.

The commission has a longstanding approach of taking into account changes to the broader social safety net, and also the increase that we've proposed is equivalent to the latest headline annual inflation figure.  In terms of the timing of minimum wage increases, we have proposed a staggered arrangement.  We propose that the existing groupings that were formulated last year be maintained, with increases operative in group 1 and for the national minimum wage from 1 July; for group 2, 1 September, which is phasing back to 1 July by really taking into account half of the delay last year.  So if there are no further exceptional circumstances next year, then group 2 awards could readily line up on 1 July.  And with group 3 awards, we proposed 1 January 2022.

Now, in terms of what are the exceptional circumstances, the commission itself has an extensive amount of data about, you know, the issues in all of the relevant industry sectors, including the work that Professor Borland has done.  So you know, in our submission, the industry sectors in group 2 and group 3 continue to be adversely impacted by the pandemic, and have not recovered to pre-pandemic levels.  But very importantly, it is an exceptional circumstances in its own right, an obvious one, that we had a delayed increase last year.  And to impose another increase a few months later on, for example, the group 3 awards, that would, in our submission, be inappropriate and unfair.  So there is an obviously exceptional circumstances that we had significant delays for, you know, very sound reasons last year, and that there should be a phasing back to 1 July for industries that are particularly impacted by the pandemic.  So we think there is no jurisdictional impediment.  The exceptional circumstance test is clearly met in terms of our arguments in our submission.  But I will just hand over to Ms Toth from Melbourne now to give some comments about the economy.  Thank you.

MS TOTH:  Thank you, Stephen, and good morning, Commissioners.  Yes, we are split between Sydney and Melbourne, so apologies we are not all in one room and on one screen for you.  As you know, we have handed in for your three submissions so far.  I really just wanted to highlight some of the information that we were able to provide for you in our third submission just a few days ago, and we have already discussed this morning with government and with the ACTU the latest employment data.  And you know, the timetable this year is probably even more tricky for you than normal, because we have got some fantastic extra data from the ABS which is really useful.  But tomorrow we will get the labour force numbers for the month of April, which will give you your first read on what's happening in this post JobKeeper month.

What I did find for you that we included in our latest submission, the post-budget submission, and it's on page 9 for you there, is the latest ABS payrolls data.  As you have already discussed, there are a lot more details sitting behind that that would be really useful for this process, and I would note that the data that are published are index numbers.  So we can pull out growth rates and rates of change for you.  What they don't tell us is how many people are actually being affected there, and I think that's something that we would all like to get a better handle on.  But the latest data from that set, the payrolls data for employees, that was up to 24 April 2021, and the published data showed that employee numbers dropped by 1.2 per cent in that month from March, and that aggregate wages dropped by 2.7 per cent.

Now, just reading through those numbers, the bigger drop in aggregate wages than in head count employees suggests that there may have been drops in hours worked for the employee group in that month.  Of course, we don't know how much of that is directly related to JobKeeper, and how much is seasonal changes and just normal variations.  So it will be really important, I think, to get a better grip from government and anyone else that can pick apart the data for us to see what's going on there.  The other thing that data does do is provide a bit of an insight on the distribution of that drop in the month, and over the year.  And I note that, you know, picking through that latest batch, the increases in the employment that we've seen compared to pre-COVID, that is, comparing hat latest number on 24 April to the level for the same measures back in March 2020, the big increases were in industries including healthcare, public administration, finance and insurance.  That's had quite a big percentage increase in employees, utilities and professional services.  But when we look at some of those lower wage, award reliant industries that have been hardest hit, actually, the numbers still look like they're down on this employee payroll measure.  So that includes manufacturing, construction, wholesale trade, retail trade.  Much bigger drops, of course, for the hospitality sector, accommodation and food service, on this employee measure, and transport and post.

Looking ahead to the forecast, and I know you have already had a pretty good outline of that from the Australian Government representatives this morning, I guess what concerns me as an economist is that when we look at the timing of the recovery that we have seen so far, it has looked pretty good.  And we have had quite a big, strong bounce back in that last quarter of 2020, and particularly the first quarter of this year.  And we are all aware that part of that is due to the success of the government support measures that were put in place.  Anecdotally, we heard, you know, a lot about JobKeeper, but also programs like Home Builder, which have been vital for supporting activity and employment in the construction sector and in the supply chains that feed through.  So you know, going forward, we are looking at a further period of recovery, but without those essential supports.  And I know we have focused quite a lot on JobKeeper, but there's some other key programs there that are also being wound back over the next few months.  We need to be mindful of the effects that might kick in then.

The employment forecasts from Treasury, and I did reproduce them in our submission, but of course you have got those directly from Treasury.  The employment forecast in particular, they are looking at a six and a half per cent increase in employment in the year June 2021.  But then after that, it drops right down to 1 per cent.  So you know, we are seeing that really big surge in recovery, which has been fantastic.  But from here, it looks like it is going to be a much flatter, slower path to get the marginal improvements that we need to see in employment and through the economy from here.  Of course, the big risks, and you know, the big hurdles that were highlighted in the federal budget and elsewhere are the vaccination rollout program, which in the budget is flagged as not kicking in for the bulk of the working age population until later in 2021, and of course the international border restrictions, which will stay in place until at least the middle of 2022.  That is adding more than a year to the existing timetable of activity restrictions and border closures that we already had, but without those supports that were there last year and early this year.  So I think the outlook from here is going to look a little bit different from what we had earlier in 2021 and late in 2020.  And I think you are very right to take a cautious approach, and to ask for more information, and to be looking ahead at what we can pick out of the numbers that come out between now and your final decision.

I will hand over to Dr Burn, who is going to step you through some of the calculations that we have provided to you on the income side.  Thanks.

JUSTICE ROSS:  Just before you do that, Ms Toth.

MS TOTH:  Yes.

JUSTICE ROSS:  You pointed to a number of the stimulus measures winding back.  But as budget paper number 1 makes clear, there are also a number of additional stimulus measures that are being put in.

MS TOTH:  There are.

JUSTICE ROSS:  In terms of building skills, infrastructure, the aged care initiatives, et cetera.  And you know, the infrastructure pipeline, there's an additional 15.2 billion, et cetera.

MS TOTH:  Yes.

JUSTICE ROSS:  So I don't think it's a case that the tap's suddenly being turned off.

MS TOTH:  No, you're quite right.  There are additional measures, and all of those are really important for supporting the economy broadly.  I guess the difference is that they're not targeting jobs and employment directly.  So yes, there's more money going into the NDIS and into aged care, which is extremely welcome, and we do have quite a large residential construction and engineering construction pipeline, so you are quite right.  All of that will help.

JUSTICE ROSS:  I also note in your submission at page 11, if I can take you to that.

MS TOTH:  Sure.

JUSTICE ROSS:  And to the third paragraph there.  And look, I readily accept this is a matter of impression and judgment.  But having read the joint statement by the treasurer and the minister post-budget to us, and Dr Kennedy's speech on Tuesday, you are suggesting that in the budget, the government, and I quote, 'express great concern about the fragility of the national jobs recovery in 2021 and beyond.'  And that's not the impression that I have been left with, and I would be interested in where they say that.  Where do they express great concern about the fragility of the national jobs recovery?  Or is that an implication you have drawn from various pieces of data?  If anything, I would describe the treasurer's speeches and statements as fairly upbeat about the recovery.  And I haven't detected great concern about the fragility of national jobs recovery in 2021.  But perhaps if you can take me to where I'd find them saying that.

MS TOTH:  They are my words, fragility, and they reflect the big step down in forecasts in jobs growth that we're seeing in those numbers, down to just 1 per cent growth in employment over the next two years.  I would describe that as a fragile number.  It won't take much to knock it down to zero.

THE DEPUTY PRESIDENT:  Thank you.  Mr Burn.

MR BURN:  Excuse my delay in getting the mute button to work.  Thank you, your Honour, expert panel members.  As Stephen indicated at the beginning, my role is to look at the arguments we put forward in relation to the superannuation guarantee increase, and the relevant tax changes.  In its considerations relating to the needs of the low paid, the panel has an established record of taking into account increases to the superannuation guarantee, and changes to tax and transfer payments that impact on material living standards.  For this year's review, our submissions propose the panel take into account the increase in the superannuation guarantee from 9.5 per cent to 10 per cent that takes effect from 1 July this year, and the impacts of the changes to personal income taxation announced in the 2020/21 budget in October last year, and backdated to 1 July 2020.  Clearly, these have been legislated.  Neither of these changes have previously been taken into account by the panel.  We have greater detail in our initial submission, but to provide an indication of the magnitudes, for a person earning the current national minimum wage, the increase in the SG from 9.5 to 10 per cent will deliver a pre-tax increase in remuneration of $3.77 per week, or an increase of half a per cent of pre tax earning from 1 July this year.

JUSTICE ROSS:  Mr Burn, I accept that the increase increases employment costs.  But how does it assist the low paid employee to meet their current needs?  It is a deferred increase in remuneration insofar as they can't access it until later.  So I am not suggesting that we wouldn't, consistent with past practice, take it into account, and indeed, no party is contending to the contrary.  But you are seeking to portray it as somehow an increase in remuneration that gives it a sort of a temporal feel that they are going to be better off directly now, when in fact, it's into their retirement savings that they will receive that benefit.

MR BURN:  All of that is absolutely correct, and we don't have any insinuation that it would affect current living standards, although it might affect people's sense of wellbeing.  But = and we are just arguing that this should be taken into account in the manner consistent with the way superannuation guarantee increases have been taken into account in the past.

JUSTICE ROSS:  All right.  Thank you.

MR BURN:  So in addition to the equivalent of a pre-tax increase of $3.77 in remuneration from the increase in superannuation guarantee, for the same person, that is, a person earning the current national minimum wage, the income tax changes announced in the 2021 budget will deliver the equivalent of a pre-tax increase in income of $11.77 a week, or 1.6 per cent of pre-tax earnings.  And that will be payable when tax refunds are delivered, in relation to the 2021 year, but when the tax refunds are paid, and that will be in the 21/22 year.  And that also is entirely consistent with the way the panel has previously taken into account tax changes - tax benefits delivered through tax offsets, and we argue that both of these are relevant to the current review.  Thank you.

JUSTICE ROSS:  Thank you, Mr Burn.  Mr Smith, does that complete what AI Group wish to say before I ask the panel if they have any questions of you?

MR SMITH:  Yes, your Honour.

JUSTICE ROSS:  Thank you.  Are there any further questions from the panel for AI Group?

MR WOODEN:  I have one, Ross J.  Less a question, and more of an invitation to Julie or Steve, if they would like to react to the ACTU response that firms affected by border closures going forward have adjusted their employment a long time ago.

MS TOTH:  No, I don't know that that is the case, particularly because the timetable has kept shifting.  So what we saw last year was businesses adjusting.  Everyone seems to think that word is on the nose, but that is what everyone does.  We adjust to the situation.  Initially last year, and then through the year, I don't know that any business was planning on borders being closed for more than two years.  They were thinking it would be six months, and then 12 months.  And I think the recent announcement via the channel of the budget that borders will in fact stay effectively shut for a further year isn't what they had factored into their business plans.  So I don't know that it's a correct characterisation to say that everyone has already factored this into their business planning and strategy and made adjustments accordingly.  I think that process is going to happen over the next few months.  And for other businesses, it will depend on the vaccination rollout.  So you mentioned aged care, healthcare, disability services earlier.  I would note that many businesses in those sectors are still waiting for their workforces to have access to the vaccinations that would enable them to move around more freely.

JUSTICE ROSS:  Thank you.  Are there any other questions from the panel?  No, all right.  Thank you, Mr Smith, Ms Toth and Mr Burn.  Can we now go to ACCI.  We have Mr - sorry, I accidentally muted, so I'm not sure which bit you heard.  But I was thanking the AI Group participants and then inviting the representatives from ACCI to make their oral submissions.  So Mr Barklamb, Mr Grist and Ms Fraser.

MR BARKLAMB:  Thank you very much, your Honour and panel members.  And again, like our colleagues from AI Group, we're in three locations.  So apologies if any difficulties coordinating what we have to say this morning.  Thank you for the opportunity to appear before you today.  In our last submission, we particularly highlighted the difficulties presented by this review, and the challenges; from the perspective of employers, but also really, we are more and more convinced listening, for all parties and for the panel itself.  And really, that difficulty is reconciling such different indications and considerations from parts of the matters that you have regard to.  And that's really probably the overall theme that we want to talk about this morning, and then go to some subthemes.

The first of those is really also about uncertainty.  You know, a high level of uncertainty remains about the vaccine rollout, about international border reopening, ongoing risks of community transmission and state government reactions, and I will briefly go to that in a moment to pick up and respond to something our friends from the ACTU indicated, and the ongoing state-based restrictions that are stopping businesses in some industry sectors that are award-reliant from returning to normal operating conditions at all.  And that's really a comment about a lot of venues and exhibition and event type activities.

Now, I wanted to just quickly pick up one point that was made by our ACTU colleagues, and that's this idea that we're getting lockdown right now.  It's short and sharp.  We all know what we're doing.  We go into it, the state government locks us down, we all come out again quickly enough.  And I don't know whether some of the colleagues on the line will talk about this, but as a Victorian, we were very struck by the massive losses to the restaurant industry in particular with Valentine's Day.  So the restaurant industry ordered bucketloads of produce, put on staff, geared up to start to make back some of what had been lost in 2020, only to see a fresh lockdown.  Now, that puts their business models, their capacity to meet their outgoings, including wages, under further stress, and that stress doesn't end on Sunday afternoon when the premier stands up and says the lockdown is over.  The damage is enduring.  So we think that that is probably a little cavalier.  And on these points of uncertainty, we are concerned that clarity is going to be slow in coming.  So the vaccine rollout is accelerating, but we are not yet clear when vaccination will be complete.  The government has indicated, as we have been talking about, a delay in the reopening of international borders, and it has indicated a number of state-based health restrictions remain in place.

The second key theme is reconciling the macro and the micro in this case.  Absolutely the budget, the update on the budget that was given by the Commonwealth, was a positive one.  There is every basis to believe at the macro level, or now, our economy has weathered a lot of the storm better than other countries economically, and that the worst of the COVID crisis is behind us.  As our colleague Ms Toth said from AI Group, the economy is pretty good.  But it's also - we have a multi-speed economy.  Words have been used this morning like national, macro, upbeat.  Well, that's not the experience for everybody.  There's a lot of unevenness.  While some industry sectors and subsectors have bounced back strongly, and clearly the macro indicators are strong in a number of areas, in others, business remains really constrained.  Businesses reliant on international visitors in tourism, events and education, customer-facing business in hospitality, arts and entertainment, and in particular, retail businesses reliant on traffic through CBDs.  They are all lagging this overall economy.  And it's a bit like one of those magic eye pictures we had in the 1990s.  If you only focus on the apparent image, you're masking the detail and the detriment and the damage and the vulnerabilities which are lived every day at the micro level behind that.

Professor Wooden just put a question to AI Group on tourism, and I think we would like to take away the transcript of the comments from our ACTU friends today and talk to the Australian Chamber - Tourism group, which is a major tourism player nationally, about this idea that - and I don't want to put words in my friend's mouth.  But I heard that if you were going to put people off in tourism, you'd already done so, because things were so difficult in 2020.  That doesn't really fit with our understanding, but I will encourage or talk to my tourism members about communicating directly with the panel.  So this multi-speed recovery is of increasing concern.

And the next factor obviously is that end of JobKeeper, which threatens to exacerbate that situation.  So businesses which were most reliant on JobKeeper at the end of March were those which, by definition, were most constrained by government restrictions and lag in the economy.  Now, Mr Grist may want to respond to some of this further as we go, but I think the comment I'd make, having heard from the exchanges to date, is it's very early days to know quite what is happening at the end of JobKeeper.  We can only be encouraged and buoyed by any suggestion that some of the more extensive or more damaging forecasts haven't come to pass, or may not be coming to pass.  But that seems far from a certainty to us, and would be interested to expand on that if the panel is interested.  And those who are lagging the overall recovery are also those that were highly reliant on JobKeeper, and they are also the groups that were treated differently in terms of the staggered operative dates on the last occasion.  So how do you reach a single position when most parts of the economy are surging ahead, but other industries remain suppressed?  This is really the core question.

I want to go to another theme now, and that's the idea that you'd be asked to stimulate the economy.  And our friends from the ACTU repeated their concerns about wages growth, and wages growth, it's a shared concern for all parts of the economy.  But what you can't do, or what can't be sustainably done, is to somehow counteract or seek to move contrary to the government's removal and scaling down of JobKeeper and stimulus by trying to transfer that burden onto the shoulders of small business people.  Now, we think that the union has put a little less emphasis on this argument, that you need to use this case to kickstart wages growth across the economy, and rightly so.  It's not a very sustainable type of a message.  But it's also inconsistent with a wider message from our union friends that the economy is going great guns.  You sort of can't have it both ways.  The economy can't be roaring ahead such that a 3 and a half per cent increase is merited, which would be incidentally the highest increase awarded by the panel bar its first increases after the wages pause during the GFC.  But you can't both say it's roaring ahead and meriting a high increase, but then also be maintaining a position that you need to somehow stimulate wages growth through the economy.  It seems an inconsistency to us.  Pardon me, I am just attempting to adjust my notes on the fly in here.

So an excessive increase imposed upon employers that remain under stress as a result of restrictions would need to be offset by spending in other parts of the business, whether it's by reducing staff, limiting wage rises to other employees, delaying investment, delaying refitting, who knows.  But there's a great and extensive impact that vulnerable businesses, we say, will suffer if there was an excessive increase in wages.  I think that would be a suitable point to make a point, now.  I accept that Mr Clarke and his colleagues may not have been talking about us, but it's not a zero position that ACCI has put to you overall.  Some of our members in areas suffering particular disadvantage will quite rightly address you about the level, and about the timing.  But we, after much difficulty, and that difficulty of reconciling the contradictory signals in the economy that we talked about, were we reached a position of saying no, the strength of the economy is such that this is an occasion where you would make an increase, and you would maintain the value of the minimum wage on balance.  So that's the position we put in our last submission, very similarly to AI Group.  We share with AI Group the pointing out that labour costs are increasing by half a per cent by the superannuation during the same time, which is a relevant consideration and has been a relevant consideration in the past.  So we are proposing an approach of real wage maintenance.

Now, on the question of clustering and exceptional circumstances, and the point that has been made that some feel it might have been under-prosecuted.  Well, I can only associate ourselves with Mr Smith's comments.  They were very much the notes that we had prepared.  We have the report of Professor Borland indicating the ongoing relevance of the clustering, ongoing disadvantage being suffered by various industries that are then proxies for groups of awards.  We didn't read his report as saying no, there's only one group now; that there was no circumstance of differential or discontinuous adversity such that you would consider the approach there.  And can I just also associate ourselves with Mr Smith's remarks that the exceptional circumstances is also that the commission took this approach in the last year, and the idea of finding that those circumstances didn't exist would actually see the two most rapid prescribed minimum wage rises.  I would stand to be corrected on this, but I don't think that we've had less than 12 months between mandated wage rises since the time of the various quarterly indexation points prior to the accord.  So I'd stand corrected on that, but the idea that you would have two award minimum wage rises in less than 12 months is very much a very different position than that which has prevailed in the recent past, and indeed, for some decades.

What I might just do at this point is just respond to a couple of things that we heard further.  I was just looking at my notes as we go.  No, I think I've picked up most of my points there.  What I would like to do, your Honour's expert panel members, is ask my colleague, Mr Grist, if he would like to add anything.  And then we'd be very interested in engaging with your questions.

MR GRIST:  I don't really have a lot more to add at this stage, other than to emphasise that there remains a lot of uncertainty, and particularly around the end of JobKeeper, although what we are seeing is the economy growing well in aggregate.  But there are sectors that are lagging.  The payroll jobs numbers that the AI Group mention in detail show that in April there were a number of sectors that continue to lag the economy, and there was an impact associated with JobKeeper on those industries.  So I just sort of want to express that these need to be taken into consideration in any determination of the panel, and yes, the clustering remains important.  I just also want to update that the Wage Price Index data is out, and it indicates it rose 0.6 per cent for the quarter and annualised rate of 1.5 per cent.

JUSTICE ROSS:  Yes, thank you, Mr Grist.  Was there anything else from ACCI,  Mr Barklamb, before I invite the other panel members to put any questions they may have?

MR BARKLAMB:  No, thank you, your Honour.  I think it's just really emphasising the resolving of contradictions and looking behind the macro would be, in essence, the argument that we'd want to place an emphasis on.  And that a number of enterprises, a number of employers and employees in industries, are still doing it very tough.  As we said, the CBS's tourism, restaurants and hospitality, events, arts and recreation and parts of the education sector.  We really would just stress that they not be washed out into an overemphasis on national data.

JUSTICE ROSS:  Thank you.  Are there any questions for ACCI from any member of the panel?  No?  All right.  Thank you very much.

MR BARKLAMB:  Thank you, your Honour.

JUSTICE ROSS:  Can I go to - on my list, I had Ms Yu from the ARA, then Mr de Bruin from the MGA, Mr Zhu from the Restaurant & Catering, and then Mr Massy and others for ACCER.  Can I go firstly to the (indistinct)?  All right, thank you.  Next I had on the running list was Ms Yu from the ARA.  Ms Yu.

MR TINDLEY:  Thank you, your Honour and panel members.  It will be - - -

JUSTICE ROSS:  It's Mr Yu?

MR TINDLEY:  I must be clear that it's not Ms Yu on behalf of the ARA, my apologies.  It's Nick Tindley.

JUSTICE ROSS:  Yes, Mr Tindley.  Yes.

MR TINDLEY:  Thank you, thank you, your Honour.  And thank you, your Honour and panel members, for the opportunity to address you in this matter.  Apologies for the absence of a camera.  I am having some connection issues that leave me better if my camera remains off.  The ARA has provided two submissions to the panel, and has in those submissions indicated the difficulty it has experienced in coming to a position on minimum wage increases because of the circumstances that we are facing, in particular the absence of post JobKeeper data.  And you will note that the ARA recommended that any decision that impacts on the minimum wages in the retail industry should have regard to further data, and therefore no decision to increase those wages should be made until at least November 2021.  We understand the limitations on the panel, and the commission's ability to defer consideration in that way.

JUSTICE ROSS:  I am not sure you do understand, Mr Tindley, because we can't do it.

MR TINDLEY:  Perhaps if I can go to that, your Honour, and I will speak through where our mindset is at in that regard.  We understand that the decision or the process needs to be completed within the financial year.  We understand that that's the legislative barrier to a pure deferral of the decision-making.  What we do say is that there are avenues to give effect to what the ARA is asking for.  We appreciate that will require the commission or the panel to complete its consideration prior to the end of the financial year.  In relation to the retail industry, it would require the panel to reach a conclusion that no increase should be made at that time, and it would require the commission itself, potentially acting on its own initiative under section 157, to then make a decision about the minimum wages and adjusting minimum wages within awards within the retail industry, primary among those the General Retail Industry Award.

JUSTICE ROSS:  Well, perhaps if I can just express my scepticism about our power to do any of that.  The capacity to vary minimum wages outside the scope of an annual wage review is fairly constrained, and would need to have regard to a shift in work value.  What sections do you say - we can active our own motion, I'm sure, but isn't what you are suggesting just, it seems to me at least, acting of our own motion would just be a device to defeat what's the clear legislative direction in section 285(1) that we must conduct and complete an annual wage review in each year?

MR TINDLEY:  We don't say that it's there to defeat that.  We say that there is an avenue open to the commission, and the commission at large, to adopt or to affect what it is that the ARA is seeking.  So we say that 157(2)(b) provides a mechanism for determinations outside the annual wage reviews where necessary to achieve the modern awards objective, and we say that it is open to there being a decision not to increase retail industry wages within the modern awards at this time.  But there is an avenue for that to be done once further economic data is received.

JUSTICE ROSS:  Look, given this has been put slightly differently to the way it's advanced in the submission, if any party wants to comment on what you're suggesting, then they can - and if you want to say anything further about it, they can add that to their reply submissions regarding the national accounts data, which are due on 8 June.  I would also indicate that in those submissions, that would be an opportunity for parties to comment on any other information that's provided, such as that which has been foreshadowed by Treasury in relation to the impact of JobKeeper and the like.  But I think that's probably the best way of dealing with it, Mr Tindley, rather than me engaging with a debate with you, or give other parties an opportunity to say what they wish to say about it.  But we did canvas these issues pretty extensively last year, and I didn't detect much support for the proposition you're advancing.

MR TINDLEY:  Thank you, thank you, your Honour.  I appreciate that, and we welcome the submissions of others on that point.  If ultimately the outcome is that what - by whatever mechanism, what the ARA is proposing is not achievable, and (indistinct) that's not something that is appropriate or which can be done within the confined of the legislation, then we say that that supports the general position, which is what the ARA's position was really about, is that there is a high level of caution that needs to be adopted in relation to the performance of the economy.  We have heard and we support the points made by Mr Smith and Mr Barklamb today in relation to, you know, there being uneven performance.  We know that put against the retail industry, that there's been strong performance within parts of that industry, and we don't cavil with that.  That's correct, there are parts of the retail industry that have performed well.  What we aren't clear on, and we tried to make this clear in our submission, is how much of that has been due to the stimulus that's been put into the economy over the past 12 months.  And we also know that there are some significant areas where performance is uneven, and points being made beyond retail about CBD performances and the low occupancy and the low activity within the CBDs, and we also know that those retailers attached to travel, and in particular international travel, have experienced significant adverse impacts on their businesses.  So whilst there are some elements of retail that have performed well, there are other elements or parts of the industry that have been under significant pressure and will continue to be so whilst the effects of the pandemic are still being felt.  That was the extent of the submissions we wanted to make, your Honour and panel members, unless there are further questions.

JUSTICE ROSS:  Thank you, Mr Tindley.  Are there any questions of the ARA from any of the members of the panel?

COMMISSIONER HAMPTON:  Yes, President.  It's Commissioner Hampton here.

JUSTICE ROSS:  Yes.

COMMISSIONER HAMPTON:  Mr Tindley, if we are against you in relation to your approach to suggest that we should delay consideration of the adjustment to the Retail Award, do you have any position to advance in the alternative as to what an increase might be, if any, at this junction?

MR TINDLEY:  Commissioner, we haven't been able to formulate that.  You will see in our reply submissions that we - post-budget submission, I believe, that - sorry, let me just confirm from that.  No, my apologies.  I withdraw that, Commissioner.  We haven't been able to come to a landing point, and I don't think we can go any further on that.  The only thing we would say, in addition to what's been put previously, is that we support the maintenance of a staggered approach to any increase, in the event that the commission is against us on that question of what I will broadly call deferral.

JUSTICE ROSS:  Mr Tindley - - -

COMMISSIONER HAMPTON:  (Indistinct).

JUSTICE ROSS:  Sorry, Commissioner Hampton.  Mr Tindley, I note that at the end of the ARA's post-budget submission in the second-last para, the bolded para, it says, 'The ARA recommends that unless economic data shows substantial GDP and retail growth, then we believe any increase should be limited to CPI.'  I mean, I would read that as your position being that any increase should be limited to CPI unless economic data shows substantial GDP and retail trade growth.

MR TINDLEY:  Yes, my apologies, Commissioner - sorry, your Honour.  That's correct.

JUSTICE ROSS:  Any further questions for the ARA?  No?  All right.  Thank you Mr Tindley.  Can I go to Mr de Bruin from the Manufacturing Grocers?  What did you wish to say, Mr de Bruin?

MR DE BRUIN:  Yes, thank you, your Honour, and thank you, expert panel.  Clearly, we have seen some unprecedented times over the last 18 months, and our members around Australia responded to (indistinct) surveys, research that we did with them.  And clearly to us, through those research results and survey results, we have found that there is significant stress out there in the world of independent supermarkets, liquor stores, even timber and hardware, who make up the most, if not all, of our members, to employ 120,000 people.  So we had the bushfires, and you know the extent of those throughout the south eastern seaboard, as well as Western Australia, cyclones, floods, and now of course COVID-19.  And here we are, trying to just salvage whatever we can in respect of business losses, tourism, and all that kind of thing that we have all spoken about already.  The effect on the businesses of our members.

Certainly what our members have said - 85 per cent of them have said that they have endured some moderate to serious business stress owing to COVID period that we are going through.  We have endured a significant margin pressure.  Our margin pressures are compounded by, over the last four years, we've seen an aggregate of 11.55 per cent in wage increases.  We certainly haven't seen anywhere near that kind of business growth on our members, and certainly not at any level (indistinct) any profit to measure up to that kind of a cost.  Wages are of course our biggest cost.  We invest heavily in our businesses, in people.  If I could just use the analogy that these family and private businesses, we place heavy emphasis on a service model.  We are less inclined to be investing in such things as self-serve checkouts that the large corporates can, with a view of saving money on wages.  We certainly have invested heavily in the COVID restrictions, to comply with COVID regs around the countryside, putting on additional people, which has impacted our margin.  The cost of wages has prevented us from being able to really drive our businesses to a level that we'd like to, because if we were to extend the hours, which we really would have liked to, then perhaps we could have been of even greater service to our local communities.

So as I said before, we are a labour intensive sector, as opposed to the large corporates who invest heavily in online to drive their business.  And not just that, they are seeking newer ways to mechanise, which has become evident in the way that - even the way that they are picking goods and delivering into their stores, and we haven't been able to compete with that because of the nature of family and private businesses.  So cost of goods, online competition, energy, waste, it's all in our submission, your Honour.  We find it very difficult to be able to (indistinct) things under our break even margin.  Coupled with that, with all of these pressures, our members have had to work even more hours in their businesses, and family and private businesses have experienced some incredible mental stress associated with that, trying to save money, make ends meet.

And unfortunately we would like to employ more people, drive employment.  What we have in fact done as an industry is I think we have contributed to the decasualisation of our workforce.  Our workforce now is about 75 per cent casual, and that's owing to the uncertain nature of the way our economy is running, the cost pressures, and the complexity of the award.  We would like to really drive employment up, and to do that, we need certainty.  We need certainty around the cost to do business, and we are struggling to find out or look into a crystal ball to say we have certainty ahead of us.  We do want to protect the jobs of our current employees.  Over the last 18 months, we have been a great contributor of supporting those workers who have fallen through the cracks in regards to JobKeeper and so forth.  We have been able to employ those people on temporary visas and so forth.  So we feel very proud about that.  But we really would like to drive more certainty.  So therefore through the research and surveys and evidence that we have provided, we would say, please, a zero per cent increase is what will drive certainty with our members over the next 12 months, and to get to the other side of this.

I think also the bubble, that I understand, is that at one point, Australians were taking out of this country $50 billion in revenue.  Travels, tourism.  50 billion.  Incoming was 25 billion.  So we have a net 25 billion deficit.  That 25 billion is now in Australia, and that's now floating around in Australia.  Australians have that capital to be able to spend and circulate throughout Australia, which we are all trying to do.  But that bubble will end, and people will hopefully in the future begin to travel and find that freedom that we once had before.  And so then if that's the case, we will be back to where we were pre-COVID and we will be back without that 25 billion floating in our economy.

We have various members being affected in different ways.  So if we go to the CBD areas, retail is absolutely broken in various different - in various capitals.  If we go to the regional areas, we have similar ups and downs.  We have lost tourism, we have lost that ability to be able to trade at a level that we would have previously enjoyed.  And then of course, our metro members have been doing reasonably well, but have been having to compete with the large corporates.  The large corporates, as I said before, have been able to steal a march in regards to investing in online and investing in mechanisation of their businesses, both of which we would love to be able to avail ourselves to, but being family and private businesses, we just - we invest in people, and not machinery.  And certainly we would love to invest more heavily in online, but we're not in a position to be able to do that.  Thank you for the opportunity, your Honour, and expert panel.  Happy to answer any questions.

JUSTICE ROSS:  Thank you, Mr de Bruin.  There's a question from Professor Wooden.

MR WOODEN:  Yes.  Jos, during that presentation, I think I heard you mention a figure of 11.5 per cent wage increase.  Could you just elaborate on what that is?  It's a very large number.

MR DE BRUIN:  Yes, look, well, first, the last three years prior to last year we had an aggregate of 9.8 per cent over three years, plus the additional 1.75 per cent that was awarded in February of this year.  So over four years

- - -

MR WOODEN:  Okay, I understand.  I didn't quite get the time period you were talking about.

MR DE BRUIN:  Yes, yes.

MR WOODEN:  I guess while I have got your attention, I have a further sort of question.  A lot of the pressures you refer to; not all of them; a lot of the pressures refer to online competition, competing with the three big players, tight margins, et cetera.  They don't seem to be anything that is specific to 2020 or 2021.  They look like they are ongoing.  Are you really saying that you never want to give award wage workers in your sector increases that even keep up with inflation?  Zero forever?  Real wages will decline and decline?  I mean, that doesn't seem investing in people to me.

MR DE BRUIN:  Look, if you were to speak to our members, Mark, their staff, their people, are absolutely - number 1, we would love to employ more people and pay our people more.  But it gets down to commercial reality that we can't give the hours to our existing staff that we would like to, and we are unable, because of margin pressures, to be able to employ additional people.  So all we are saying is we want some stability and some certainty over the next 12 months.  We also learnt another 0.5 per cent that we need to find from July 1, which is an additional cost that we don't talk about that much.  We are hoping, for example, that the wage case coming up for the low to medium paid will assist those to be able to be economically a little more well off.  So look, Mark, it's just a fact of life that we, as family and private businesses, have just enormous costs that we need to absorb, and we don't have the economic synergies that the larger corporates such as Coles, Woolies, Bunnings, those sorts of operators have.

JUSTICE ROSS:  Thank you, Mr de Bruin.  Are there any other questions from any other member of the panel for Mr de Bruin?  No.  All right, thank you very much.  If we can go to the Restaurant & Catering Industrial.

MR LAMBERT:  Good morning, your Honour, and expert panel.  I'm Wes Lambert, CEO of Restaurant & Catering Australia, and on with me is Tom Green, my head of policy and government, and Brendan Zhu, our head of IR.  I won't make an introduction about Restaurant & Catering.  We've made multiple submissions.  But what I will say is to an earlier comment about hospital or businesses and their worry about the future.  Ultimately, hospitality business owners around the country are actually sitting on the edge of their seats, waiting for the next snap lockdown announcement.  There has been a snap lockdown announcement every three weeks on average since 18 November, and strangely, almost always in advance of a holiday.  Those businesses, according to the ABS, across our entire segment of the industry, are now at 4 to 5 per cent profit margins, and certainly vulnerable when it comes to any increases of cost of goods, rent or wages.  And so certainly it is a big deal to our members in terms of increasing of wages.

I go to the comments about whether or not we are in an exceptional period.  Oxford English dictionary says exceptional is just unusual or not typical.  One would say that a Supreme Court decision that the Biosecurity Act is in effect, and public health orders in every state and territory, and states of emergency and states of pandemic is not typical or ordinary for Australia to be in while the expert panel is deciding the minimum wage.  What we would say is that we are very much for a staggered approach.  Hospitality businesses, being in group 3, have just had their minimum wage increase, and if we return to just a 1 July increase, they will have had two increases in a five month period while they just ended JobKeeper.  So for many of those businesses, they will be going into their low season, winter, with another increase in wages.

We would be open to the idea of CPI.  We do understand that as costs increase, as CPI increases, that the minimum wage over time will increase.  But it must be staggered.  It cannot be done in a time period that puts undue pressure on the hospitality industry.  And also from an employee's point of view, they normally expect to get a minimum wage increase once every 12 months.  So the Fair Work Commission has reset the clock for employees to get their minimum wage increase so now the expectation is a second increase, at least for group three, within 12 months of the previous minimum wage increase.  That is our position.  We certainly do not have to produce the stats and facts and figures that the Commission and the expert panel is already in possession of.  We will say that for the hospitality industry it is a two-speed recovery.  The ABS tells us that we haven't returned to 2019 revenue levels across the country.

However, there are business roundtables in every CBD around the country trying to address the drop in revenue for CBD hospitality businesses, which those businesses aren't responsible for, meaning they're not responsible for people working from home, they're not responsible for the closure of state and federal borders, which are leading to the diminishment of business events and the impossibility for international tourists to return, as well as working holidaymakers and international students.

JUSTICE ROSS:  Thank you, Mr Lambert.  Did that conclude what you wish to say before I invite members of the panel, if they have any questions?

MR LAMBERT:  It does.

JUSTICE ROSS:  Thank you.  Do any of the panel members have any questions for the Restaurant and Catering Australia?  No?  Thank you very much, Mr Lambert, for your time and for your submissions.  We'll now go to ACCER.  We have Mr Massy, Ms Kavanagh and Ms Collman.

MR MASSY:  Thanks, your Honour.  To the extent necessary, I formally seek permission to appear on behalf of the Australian Catholic Council for Employment Relations.

JUSTICE ROSS:  Yes, there is no need to.  There is a rule amendment that in cases such as this there is no need to seek permission.

MR MASSY:  Thank you, your Honour.  As is identified in the written submissions, the Australian Catholic Council for Employment Relations in this matter is speaking on behalf of the Australian Catholic Bishops Conference.  The Bishops' Conference is the institution within the Catholic Church which speaks on behalf of the Church for matters of national significance.  For the purposes of today's submissions I have proposed to break my submissions into four parts.  Firstly, I propose to briefly deal with the statutory scheme and the proper construction of sections 284 and 134.  Secondly, I propose to make some observations about the extent of disadvantage in Australia and whether the current national minimum wage represents a safety net.  Thirdly, I propose to deal with the question of whether any increase this year should be staggered or delayed, as was adopted last year.

Finally, there were some brief matters in reply to some of the submissions of the other parties, insofar as they touched upon my client's submissions.  Dealing with the first of those matters, my client's written submissions at paragraphs 9 to 28 set out my client's position in respect of the statutory scheme and its proper construction.  I don't propose to repeat those matters today.  I had, however, proposed to emphasise several matters which I thought might assist the expert panel to understand the position being advanced by my client.  Insofar as section 284 is concerned, the section provides that the Commission must establish and maintain a safety net of fair minimum wages.  In my submission, read in an orthodox way, section 284 has three parts.

Firstly, the first part of the chapeaux requires the Commission to establish and maintain a safety net.  The second part of the chapeaux indicates that the safety net is to be comprised of fair wages and the third part being the last words of the chapeaux subparagraphs indicate the matters which the expert panel must take into account when considering the question posed by the obligation contained in the first part of the section.  Returning to the second part of the section for a moment, in my submission the work that the second part does it to indicate that the means by which the obligation to provide a safety net is to be provided; that is the safety net is to be provided by fair wages and not necessarily other conditions.

That can be contrasted with section 134, which is expressed slightly differently.  The chapeaux to section 134 obliges the Commission to ensure that the national employment standards and modern awards provide a fair and relevant minimum safety net.  In the context of section 134, the safety net is comprised of terms and conditions.  I don't ask the Commission to take this decision up but in the four-year review of awards, the penalty rates decision in 2017, FWC Full Bench 1001, the Full Bench amongst other things considered the interrelationship between the words, 'Safety net,' and the requirement that the terms and conditions be fair and relevant as it's contained in section 134.  I'll just give the Full Bench the reference but at paragraph 127 the Full Bench recorded a submission by some of the employer parties to the effect that all the Commission was required to do under section 134 was to set award conditions in such a way that they represented a safety net, which would keep people out of harm or poverty.

Then at paragraph 128, the Full Bench rejected that contention and said that it paid insufficient attention to the words, 'fair and relevant,' insofar as they were contained in the chapeaux.  In my submission, the thrust of the Full Bench's reasoning was that section 134 didn't just require a safety net but it required a safety net which was fair and relevant, having regard to the nature of the work; that is putting it differently.  The words, 'fair and relevant,' qualified the nature of the safety net.  With respect as a matter of construction the Full Bench's reasoning is correct.  However, in my submission that reasoning doesn't detract from the need for the conditions provided neither the modern award nor the national minimum wage to be a safety net.  If the award conditions or the minimum wage rates provided for the people who enjoy those conditions do not keep them out of poverty, they are not a safety net, in my submission.

Can I just note that in the 2020 annual review decision, the majority identified at paragraph 358 that there are other efficient levers available to government to address poverty and disadvantage for working people.  With respect, that proposition can't be gainsaid.  Further, it's accepted that the national minimum wage is a blunt instrument for the purposes of addressing disadvantage.  However, the correctness of those two propositions doesn't detract from the fact that parliament has seen fit to place the obligation for establishing a monetary safety net for working people with the Commission.  Further, parliament has cast the obligation in absolute terms.  The Commission must establish and maintain a safety net.  It's true that parliament has identified a range of matters which the Commission has to take into account when exercising that broad, evaluative judgement.  But the product of that process of considering those matters cannot lead to an outcome which doesn't answer the statutory description of being a safety net.

It would have been a simple matter for parliament to have conditioned the obligation to ensure and maintain a safety net by providing that in certain circumstances, it didn't need to be provided.  But parliament has not done that.  So in my submission the effect of that is when the Commission comes to weigh the various factors identified in both section 134 and section 284, and undertake the broad, evaluative exercise which those sections require, it's necessary for the product of that judgement to answer the description of being a safety net for those people who received those conditions and minimum rates.  We now turn to make some observations about the extent of disadvantage in Australia for working people.  The primary written submissions filed by my clients identified a range of studies dealing with questions of disadvantage and its relationship with the minimum wage.  I don't propose to repeat that but I would commend them to the expert panel.

The only matter I wish to draw the panel's attention to concerns the types of households receiving the minimum wage and the likelihood that those households will be - will fall below the 60 per cent poverty line.  Paragraphs 363 to 367 of the 2020 decision, the majority referred to and considered the data emerging from the Commission's statistical studies concerning minimum wage rates, the various types of households and the (indistinct) disposable income for those households.  Those passages relied on the data from table 8.6 in the Commission's statistical book.  At paragraph 367 the Commission identified that six out of the 14 hypothetical households were below the 60 per cent poverty level.  That is, the national minimum wage did not represent a safety net for six of those 14 households.   That situation has persisted.

The written submission for my clients have extracted the data from the most recent statistical report at table A13.  That table indicates the position has gotten worse for five of those six households; that is their position relevant to the 60 per cent poverty line has decreased.  In my submission, the data revealed by table A13 is not hypothetical.  The ACOSS Poverty in Australia Part II report, published in 2020, reveals that approximately 1 million people were living in poverty in 2020, where one person in their household had full-time, remunerative work.  Whilst the report didn't descend to the granular detail necessary to identify the classification level for those employees who were in full-time remunerative work, it does show that there were a substantial number of people who had full-time work but were unable to keep their household out of poverty.

If one were to conservatively say that each of the households that fell into that million people comprised five people, that would suggest that there were approximately 220,000 people in full-time remunerative work which was unable to keep their household out of poverty.  In my submission, those numbers make good the hypothetical propositions developed in table 8.6 of the statistical report.  A large cohort of people in full-time work where their households are in poverty suggests that there are a real and significant number of people who answer the description of the six households in table 8.6.  In my submission, for those people the national minimum wage or respectively the award rates that they are on do not represent a safety net.  I'll now turn to the third matter which I identified earlier, which is the question of whether any increase this year should be staggered.  In my submission, there is no basis to justify the delay of any increases.

In last year's decision the majority of the panel carefully attempted to identify the impacts of the economic shock which was caused by the pandemic across the economy.  The panel found that the impacts were not uniform and that the virus-related shutdown had had disproportionate effects across certain sectors.  On my reading of the expert panel's decision for the majority, it wasn't stated in terms but a fair reading is that the panel's decision was that the recovery from the economic shock would not be uniform and that certain sectors of the economy would take longer to recover from the shutdown.  As I read the decision, the majority took that into account in two ways:  firstly, when assessing the quantum of any increase to be awarded and secondly, in determining that there were exceptional circumstances which would determine when those increases could be introduced.

That is, put slightly differently, the expert panel found that some parts of the economy could bear an increase sooner and it would take other sectors slightly longer before they would be in a position to bear that increase.  This year, the economic data is far more optimistic than last year.  I won't repeat what my learned friend from the ACTU has had to say but the economic data is fundamentally different than what was faced last year.  Notwithstanding that, it is true that some sectors of the economy are not performing precisely as well as others.  But the fact that some sectors of the economy are not performing as well as others is a common issue which occurs in reviews.  The mere facts of differential growth or differential success in the economy is not an exceptional issue.  It is an issue which has been confronted by the panel previously.

In my submission in circumstances where last year's panel had determined that each sector of the economy could bear an increase at the delayed date, there is no basis to logically assume now that those sectors cannot bear a subsequent increase consistent with the statutory obligation.  The pace of the recovery and the adverse effects felt by some sectors of the economy will be a matter taken into account when the Commission comes to determine the quantum of the increases.  However, the exceptional circumstances which existed last year, being the delayed effect of the recovery in various sectors after the shutdown was lifted, are not present this year.  There has been, in my submission, no intervening event since last year's expert panel decision that those sectors could bear an increase, which would warrant a conclusion that there are exceptional circumstances present this year.

About that topic, if I could come to the final topic, which was a response to some of the matters raised and some of the other parties' submissions so far as they concern my client's submissions - - -

JUSTICE ROSS:  Just before you do that, Mr Massy, just on the point of the delay and the Commission's powers - is there anything you wanted to say now about Mr Tindley's proposition about how we deal with retail?

MR MASSY:  I haven't had an opportunity to consider it in detail but my preliminary response, your Honour, would be that here is no power for the Commission to deal with it in the way in which it's proposed.  I would respectfully associate myself with what fell from your Honour about that being simply a device to avoid the requirement that a determination be reached each year and it only be delayed if exceptional circumstances could be justified.

JUSTICE ROSS:  All right, thank you.

MR MASSY:  The first matter I wished to respond to concerned the submissions made by the Ai Group in its reply submissions.  At pages 14 and 15 of its reply submissions the Ai Group contended that the approach to statutory construction urged by my clients was inconsistent with the Full Bench's decision in the hospitality penalty rates case that I earlier referred to.  With respect, that misunderstands both my client's submission and the reasoning of the Full Bench in that decision.  As I identified earlier, the Full Bench in rejecting a submission that the modern award objective only required a safety net, was not and should not be equated with the Full Bench rejecting a proposition that the order still had to answer the description of being (indistinct).  In effect, the Full Bench in that case were saying the award conditions were not limited to being only a safety net but could be in advance of being a safety net if it was necessary to be fair and relevant.

With respect, that is not the same point that my client makes.  The point that my client makes is that the overall product still has to answer the description of being at least a safety net.  At page 14 of its reply submissions the Ai Group also submits that the increase sought by my client would worsen unemployment and underemployment, would harm low-paid employees.  As was identified in my client's primary written submission, employer interests regularly assert that increases to minimum conditions will lead to increased underemployment and unemployment.  The difficulty with those assertions, in my submission, is that they are not consistent with the preponderance of the evidence.  At paragraph 104 to 110 of my client's primary submissions, my client has identified some of the academic criticisms of that proposition.

To that summary I would also respectfully endorse the studies identified by the ACTU at paragraphs 85 to 89 of its primary submissions and paragraph 96 of its reply submissions.  I'll turn very quickly to two submissions made by the Australian Chamber of Commerce and Industry.  At paragraph 167 of its reply submissions the Chamber has criticised the submissions made on behalf of my client for not making sufficient reference to small businesses.  In particular, the Chamber has submitted that the failure to address the adversity of circumstances in some small businesses is damning.  It's not entirely clear to us but it appears that the submission is to the effect that because some small businesses may have difficulty in paying a living wage, that is a matter the Commission should take into account when setting what the minimum wage is.  In my submission that is a Dickensian submission.  It would not be accepted by the panel.

Paragraph 175 of those same reply submissions, the Chamber also suggests that the construction urged by my client is inconsistent with Australia's obligation under the ILO Convention number 131.  In my submission, that rather confuses and misunderstands what my client has said.  My client does not say that the Commission, when undertaking the evaluative judgement, is not required to take into account the prevailing economic factors.  Rather, my client simply submits that the product of that evaluative judgement must answer the statutory description, being a safety net.  Nothing in that approach is inconsistent with any of the obligations under treaty number 131.  The final matter, subject to any questions, your Honour, that I wish to address concerned the position advanced by a number of the parties, that no increases should be granted this year.

With respect, no increase would only serve to heighten the substantial disadvantage being endured by a large number of working Australians.  It would ensure that those six households already identified by the expert panel would fall further into poverty and would run the real risk that other households beyond that would join them.  In my submission that outcome is entirely inconsistent with statutory obligations imposed on the Commission.  Unless there are any questions, those are the submissions on behalf of my client.

JUSTICE ROSS:  Thank you, Mr Massy.  Are there any questions for Mr Massy from any member of the panel?

MR WOODEN:  Professor Wooden here.  You refer - I'm somewhat loath to raise this as it hasn't been raised much in these proceedings today but you refer to evidence on employment and minimum wages and dismissed it, suggesting there is none.  In the submission from one of the other parties - I think it was the Australian Chamber of Commerce and Industry but I hope I got that right - they refer to the review done by David Newmark and Shirley, which is a very large review counting - of mainly the US evidence - and so there are a large number of studies.  Are you dismissing that work as of no - of containing no meaning or is there a reason why you dismiss that or you're unaware of it?

MR MASSY:  I'm sorry, Professor - the submission I made was to the effect that it wasn't consistent with the preponderance of the evidence.  As I understand - I think that is the study referred to in the Ai Group's primary submission and I think the ACTU deals with that at paragraph 96 of its reply submissions and identifies a number of the academic studies which are critical of the findings from that particular study and identify that there are some - - -

MR WOODEN:  Do you accept that Newmarket - they are a review of all the evidence and the ACTU is only referring to a few critics who actually don't present any extra evidence?  They're just summarising evidence and I find it very difficult to understand how you can say there is no evidence.  I can understand you're uncomfortable with it and critical of it but the notion that there is no evidence seems very strange to me.

MR MASSY:  I'm sorry, Professor.  I attempted to clarify that.  It's not the submission that there is no evidence.  It's the submission that it is not consistent with the preponderance of the evidence.

MR WOODEN:  I repeat again:  Newmarket and Shirley are summarising all of the hundreds of studies done and on their claim, the preponderance of evidence is there's negative effects and may be small and you may be critical of that evidence but they actually count them so they claim the preponderance of the evidence is in that direction and that's the American evidence.  I accept that may not be relevant to these proceedings.  So I'm contesting that claim.

MR MASSY:  Yes, and we would adopt the submissions of the ACTU which identify the academic criticisms of the study and whether or not the conclusions of the study are correct.

JUSTICE ROSS:  Any other questions?  No?  Thank you, Mr Massy.  Unless there is anyone else that wishes to be heard, that concludes the public consultations.  Is there anyone that we've missed or anyone that wishes to say anything further?

MR CLARKE:  I did have my virtual hand up, your Honour.

JUSTICE ROSS:  Yes.

MR CLARKE:  Just on the point raised by Professor Wooden about the Newmarket and Shirley study:  we dispute the assertion that it's a review of all the employment elasticities associated with minimum wage increases.  I think our submission refers to some of the studies that were excluded from their analysis and has been the case this year and in previous years we have attempted to summarise or draw attention to numerous studies, and there are many of these meta-analysis studies that have been done that don't present the same picture as the conclusion of the Newmarket and Shirley study, in our submission.  That is partly as a result of the methodology adopted.  That's all I wanted to say about that.

JUSTICE ROSS:  Thank you.  Anyone else?  I don't see any other virtual hands up.  Yours is still up, Mr Clarke, but I think you've said what you want to say.  Nobody else?  Thank you very much for your attendance and we'll now adjourn the public consultations, thank you.

ADJOURNED INDEFINITELY
[12.26 PM]


