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[1] This submission is made with reference to Directions issued on 9 May 2019 and Statement [2019]
FWCFB 3514 issued on 23 May 2019 and relates to the Children’s Services Award 2010 and the
Educational Services (Teachers) Award 2010.

[2] This submission sets out the findings that we seek to have made based on the evidence before the
Full Bench in relation to the proposed introduction of an Educational Leadership allowance and a
Responsible Person allowance in the Children’s Services Award 2010 and the Educational
Services (Teachers) Award 2010. This submission contains the relevant extracts from the witness

statements/oral evidence upon which the findings sought are said to be based.

[3] Our claims for the introduction of an educational leadership allowance and Responsible Person

allowance are similar to those pursued by United Voice.

Summary of findings

[4] Summary of findings in relation to the Educational Leader:
a. The role of the educational leader in practice mirrors the role described in literature
b. Educative responsibilities of educators and lead educators differ from the role of the

educational leader

134

The role of an educational leader is significant, complex and extensive

e

Educational leadership is not the same as positional leadership

Educational leaders have various qualifications

f. The proposed educational leadership allowance would provide a “fair and minimum safety
net of terms and conditions”

g. Paying an educational leadership allowance is not administratively complex



[5] Summary of findings in relation to the Responsible Person:

a. The Responsible Person has duties and responsibilities

b. The role of Responsible Person is not diminished by the inapplicability of financial penalties

c. The Responsible Person is usually a qualified, experienced and capable member of the staff
team

d. Employees who are the designated Responsible Person are not being remunerated fairly or
consistently

e. Paying a Responsible Person allowance is not administratively complex

Evidence in support of proposed substantive change 1
Insertion of an educational leadership allowance for employees with educational leadership
responsibilities in early childhood education and care settings.

The role of the educational leader in practice mirrors the role described in literature

[6] The role of educational leaders in the literature® is largely mirrored by the witness statements/oral

evidence. The role of an educational leader includes:

e Overseeing, enabling and guiding the development and implementation of a quality
educational program and curriculum?

e Interpreting the implications for practice of the National Quality Framework®

e Modelling high quality practice®

e Mentoring,” supporting® and empowering educators’, providing feedback on practice® and
facilitating meetings with educators’

e Ensuring that educational programming across the service meets requirements™

¢ Holding educators accountable for their actions or inactions with respect to their educational

program and practice™
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e Leading critical reflection?

o Researching current educational theories and utilising findings to enhance program and
practice®®

e Collaborating with members of the “learning community”**

e Contributing to the development of the centre’s philosophy™

e Accessing inclusion support'®, leading the development and implementation of an inclusive
curriculum and supporting educators to adopt inclusive practices'” (This means ensuring
children of all abilities are able to participate in the educational program and be active
members of the learning community.)*®

e Developing a reconciliation action plan®® (This is a strategic plan designed and implemented
by an organisation that recognises the capabilities, contributions, capacity and cultures of
Aboriginal and Torres Strait Islander people and is designed to further the reconciliation
movement.)?

e Promoting continuous quality improvement®!

[7] The evidence provided also aligns with the role of an educational leader in a school as described

in the Australian Professional Standards for Teachers.??

[8] As the work of educational leaders in early childhood education and care settings is of equal or
comparable value to the work of educational leaders in school settings, this role should be
remunerated. The omission of the role of educational leader in early childhood education and care
settings in the Children’s Services Award 2010 and the Educational Services (Teachers) Award
2010 is inconsistent with Modern Awards Objective 1(e) “the principle of equal remuneration for

work of equal or comparable value”.

Educative responsibilities of educators and lead educators differ from the role of the
educational leader
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[9] In early childhood education and care settings more than one person has responsibility for the
design and implementation of the educational program.? The Wade oral evidence provides a

general description of the role of educators in the educational program:

There's observations, there's analysis, there's a valuation [evaluation], there's critical reflection. It's
quite extensive what these educators need to do, so it's quite extensive in terms of ensuring that
they're meeting each individual needs of the children and some rooms could have up to 36 children
which means that they've got 36 portfolios which they have to maintain and ensure that each
individual needs and interests of each child is maintained in the service.*

[10]  In other words, the role of an educator (or a lead educator) with respect to educational
program and practice relates to a specific group of children and a subset of the staff team. An
educational leader, on the other hand, has responsibility for the educational program of all of the

children attending the centre and the educational practice of the entire team of educators.

The role of an educational leader is significant, complex and extensive

[11]  Educational leaders have a significant role® that goes beyond the work of an educator®® and
beyond simply the design and implementation of an educational program.?’ This is confirmed by
the Fenech oral evidence which describes the work of an educational leader:

the role is a significant one, and it's a significant role of leadership, not a management or - it's
above and beyond an educational role®

[12]  The role of the educational leader in early childhood education and care is complex® and
“requires intentionality”.*® As the role is not rigorously defined, educational leaders are required

to make their own decisions as to what is appropriate for their context.™

[13]  Anemphasis on continuous improvement within the National Quality Framework means that

the role of an educational leader is extensive:
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it's a leadership role because it requires or it involves bringing educators on board and changing their
practises sometimes... looking at how they can be improving their service, because that's one of the
tenets of the National Quality Framework. It's not just even if you're doing things okay; it's about how
can you keep improving.®

[14]  While educational leadership may be a full-time position,>® for many educational leaders, the

role is additional to the duties within their Award classification:**

so it's embedded in their practice, however the actual role is above and beyond what their practice is.®

[15] The role of educational leader may be so involved that employees perform tasks related to

their role of educational leader in their own time, without extra pay.*

Educational leadership is not the same as positional leadership

[16] Inthe Hennessey oral evidence, the role of educational leader was undertaken by an assistant
educator®” whose work directly with children was performed under the supervision and guidance
of a lead educator while her role as educational leader was independent and self-directed:

So as educational leader | sort of oversee the programming for the centre, whereas in the room |
report to her®

As educational leader I do support all the rooms, so | do get to spend some time in the rooms with
the other educators, and also being — with their programming and how they're interacting with the
children.*

This is not a contradiction. Rather it emphasises the fact that a positional leadership role (in this

case, a room leader) is not equivalent to the role of the educational leader.

[17]  The Warner oral evidence also provides a similar distinction between work as a lead educator
and work as an educational leader.”’ Lead educators have responsibility for programming and
planning for specific children* while the educational leader has responsibility for overseeing the

programming and planning in the centre.*
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Educational leaders have various qualifications

[18]  Educational leaders have a variety of qualifications* including Certificate 111,** Diploma,*
Advanced Diploma® and teaching qualifications.”” Inserting the proposed educational leadership
allowance in both the Children’s Services Award 2010 and the Educational Teachers Award 2010
would ensure all educational leaders in early childhood education are care settings are being

remunerated for this role.

[19]  As being an educational leader permeates every aspect of an educator’s practice,” a
percentage of the ordinary rate should be paid to educational leaders as an allowance. Basing the
allowance on the employee’s ordinary rate would mean the allowance is commensurate with the

employee’s qualification, skill level and experience.

The proposed educational leadership allowance would provide a “fair and minimum safety net

of terms and conditions”

[20]  Educational leadership requires significant effort and research reveals the overwhelming
majority of early childhood educational leaders do not receive any remuneration for this job
role.* This is because the role of the educational leader in early childhood education and care
settings is not explicitly recognised in the Children’s Services Award 2010™ and specifically
excluded from the educational leadership allowance in clause 15.2 of the Educational Services
Teachers Award 2010.

[21]  The evidence before the Full Bench demonstrates that educational leaders are paid according
to a wide range of classifications in the Children’s Services Award 2010.>* For example, in the

Hennessey oral evidence the educational leader is classified at Level 3.1,°% in the Warner oral
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evidence the educational leader is classified at Level 4.2° and in the Brannelly oral evidence
educational leaders are classified as Level 4 or Level 5.>* This implies that educational leaders are
being paid the same as any other employee within the same classification and do not receive

remuneration for this additional role.

[22]  The Fraser oral evidence confirmed that educational leaders working at his organisations are
classified as Level 5*° of the Children’s Services Award 2010 but acknowledges that an assistant
director under this classification who is not appointed as the educational leader would also get
paid the same amount.®® Similarly, Mahony stated that the assistant director working at one centre
is the educational leader at both of his centres and does not receive any additional pay.”’

[23]  While some employers are paying educational leaders according to their interpretation of
particular Award classifications, educational leaders in other organisations are paid above-Award
payments in recognition of their role:

The Knox and Wallaby Centre’s Educational Leader is paid under the Teacher’s Award and is paid

$2.50 an hour above the Award rate plus an additional 2 weeks of paid annual leave per year ...%
The introduction of the proposed Educational Leader allowance would ensure that all Educational
Leaders are fairly remunerated for their work, consistent with the modern award objective “to

provide fair and relevant minimum safety net of terms and conditions.”

Paying an educational leadership allowance is not administratively complex

[24]  The proposed educational leadership allowance would not be administratively complex to
pay.® This is because:

e The role is performed by one employee on a long-term basis.* (While educational leaders

may have more than one service to lead within an organisation,® assigning more than one

person to the role of educational leader® is not required or recommended.)
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e Records of the educational leader are required to be kept under Regulation 148 of the
Education and Care Services National Regulations which requires the staff record to include
the name of the person designated as the educational leader in accordance with Regulation
118.

o The proposed allowance is a fixed percentage of an employee’s ordinary rate dependent on
the number of licenced places of a centre.

e Many approved providers already use electronic payroll systems® and the use of electronic
payroll systems will be necessary for all employers from 1 July 2019 to comply with the
Australian Taxation Office’s Single Touch Payroll requirements.*

e Educational leaders in schools are already being paid an allowance in the Educational
Services (Teachers) Award 2010. The form of the proposed allowance mirrors this existing

allowance.

Evidence in support of proposed substantive change 2
Insertion of a responsible person allowance for employees who are the designated responsible person

in an early childhood education and care setting

The Responsible Person has duties and responsibilities

[25]  The person who is determined to be the Responsible Person has responsibilities and duties.®
These include:
e Being placed in charge and responsible for the day-to-day operations of a centre®’
e Decision-making in relation to immediate issues with children and families®®
e Consulting with and overseeing the work of staff®
e Communicating with families™
e Being a point of contact for enquiries and concerns’ (This may include face-to-face
conversations, answering phone calls, replying to emails and text messages and accessing

various online portals.)"
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e Making time-sensitive decisions that require a whole centre or unified staff team approach’

e Contacting the director or nominated supervisor and relaying relevant information™

e Being a point of contact for regulatory officers in the absence of the nominated supervisor’

e Physically opening™ (and closing) centres and overseeing arrivals and departures of children
and families’’

e Writing or verifying incident reports, communicating incidents to families and inputting

information about incidents in a database™

[26]  The person fulfilling this role is required to be made obvious to families” and any other

person within the centre.

[27]  If owners, directors or persons who are usually the Responsible Person do not have
confidence in the designated Responsible Person, this reflects on the work practices and culture

within an individual organisation rather than diminishing the role of the Responsible Person.®

The role of Responsible Person is not diminished by the inapplicability of financial penalties

[28]  According to the Tullberg oral evidence:

the regulations actually don't put any responsibility onto the responsible person. There's no
charges or anything that can actually be placed onto the person, it just stated we actually need
to have one. There's no fines that can be imposed on the responsible person like there can be
on approved provider or nominated supervisor.®*

[29] The monetary penalties associated with infringement notices that Tullberg refers to are
associated with non-compliance with specific regulations.®? These include Regulation 98
Telephone or communication equipment, Regulation 104(1) Fencing regulation and Regulation
112(3) Nappy change facilities. It is unreasonable to hold a Responsible Person (who may only be

the Responsible Person for 23 minutes per day®®) legally accountable and financially penalise
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them for contraventions of physical requirements particularly in organisations where they may not

be afforded a significant degree of autonomy.

[30] A duty of care is common to all staff at a centre® and any educator may be subject to an
enforceable undertaking, prosecution or a prohibition notice.®The absence of infringements is not
equivalent with diminished responsibility on a day-to-day basis. As Fenech notes in oral

evidence:

If something goes wrong they're not legally liable...but they still are responsible for those

roles.®

The Responsible Person is usually a qualified, experienced and capable member of the staff

team

[31]  Being a responsible person requires skills and abilities®” and those designated as the
Responsible Person hold a variety of qualifications:®

I tend to look at our staff and work with our directors and assess who is coming along well. Who
is ready to take on that mantle of leadership to a small degree for a small part of the day to - and
who manages well with families and who is able to be a decision maker. So, you know, there are
lots of attributes that we may look for. It doesn't necessarily mean it's the oldest or the most
qualified or whatever.®

[32]  Experience is identified as desirable® and the role is not usually assigned to “junior” staff.*!

[33] The evidence suggests that the role of Responsible Person is often determined in order of

seniority:*

If our centre manager leave the premises, which she does every day, the next person of higher
level responsibility would be the one person to act as the responsible person.*
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[34] If a Responsible Person had no duties or responsibilities, it is paradoxical that this role is most

likely to be allocated to the most capable members of a staff team.

[35]  The role and appointment of a Responsible Person is largely contextually specific.** A
director can be, but is not necessarily, the Responsible Person.®® The introduction of the National
Quality Framework significantly changed the nature of work in early childhood education and
care® and posed challenges for all those working in the sector.’” Directors who choose to be the
Responsible Person are no longer able to leave the centre without passing on the mantle of
Responsible Person, displaying who the current Responsible Person is and making a record of this
change.” In oral evidence Fenech provided an example of an employee who was appointed to the

role of Responsible Person for three weeks in the director’s absence.”

[36] The proposed Responsible Person allowance (paid as a percentage of the standard rate for the
time which the employee is the designated Responsible Person) would ensure that all employees

who undertake the role of the Responsible Person are remunerated for their work.

Employees who are the designated Responsible Person are not being remunerated fairly or
consistently

[37]  Employees of any classification may be designated as the Responsible Person.'®
Viknarasah’s oral evidence provides an example of a cook who is the Responsible Person'®* and
confirms that any employee working for her organisation who is designated as the Responsible

Person does not receive any additional payments for this role.'*

[38] Employees with positional leadership roles (for example, room leaders) are paid at Level 4 or
higher in the Children’s Services Award 2010. Evidence from witness statements suggests that

employees classified as at Level 4 are not being remunerated for their role as Responsible Person:

% PN633

% PN3660

% PN1191, PN1893, PN2534-PN2535, PN2770
% PN1197-PN1200, PN1894, PN2770

% PN1870

% PN637

100 pN797, PN1527, PN3800-PN3801

101 PN1161-PN1162

102 pN1234, PN1241



The Room Leaders at Mill Park are currently paid at Level 4 of the Children’s Services Award.
Being Responsible Person for a few hours a day is already encompassed into the Level 4
classification structure.'®®

All educators who are asked to be the Responsible Person, primarily at opening and closing times,
are delegated the responsibility for short periods and are paid at the award rate for level 4 which is
reflective of the respective levels of responsibility, keeping in mind that the number of children
present is significantly reduced at opening and closing times.***

[39] Similarly, in oral evidence, Llewellyn admitted that at her centre all room leaders get paid the
same for “consistency” despite one being the designated Responsible Person’® and having this

additional job role. Likewise, Tullberg stated:
There is no current responsible person allowance, so we currently don't pay anybody. %

[40]  While not remunerating any employee for performing the role of Responsible Person is
consistent, it is not fair that employees who are designated as the Responsible Person are being

paid the same as employees within the same classification who are not.

[41] At some centres, however, employees who are undertaking the Responsible Person role are

being rewarded through above-Award payments:*®’

We do not at present pay any extra money for acting in the role of a Responsible Person. However,
the employees we select to perform that duty are also likely to be those we pay above award
rates’®®
[42] Similarly in oral evidence Chemello stated that the majority of employees who are designated
as the Responsible Person are paid above-Award wages.'® This suggests above-Award payments
may be inconsistent. This is confirmed by Tullberg’s oral evidence which acknowledged that
Responsible Persons who are classified as Level 4 and Level 5 get paid Award wages*® while

Responsible Persons classified as Level 6 get paid significantly above the Award.***

The proposed Responsible Person allowance would ensure that all employees covered by the

Children’s Services Award 2010 and the Educational Services (Teachers) Award 2010 who are
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designated as the Responsible Person would be paid consistently for their work in keeping with

the modern award objective “to provide fair and relevant minimum safety net of terms and

conditions.

95112

Paying a Responsible Person allowance is not administratively complex

[43]

The proposed Responsible Person allowance would not be administratively complex to pay.

This is because:

There is only one Responsible Person at any one time. (While more than one person may be
the Responsible Person during a day, frequent changes do not promote consistency and are

seen as undesirable.)*®

An accurate record of the Responsible Person must be made™*

consistent with Regulation 150
and Regulation 177(2) of the Education and Care Services National Regulations.

The Responsible Person record may be used for payroll purposes™ without significant
administrative burden being imposed on employers.

The proposed allowance is a fixed percentage of an employee’s ordinary rate dependent on
the number of licenced places of a centre.

Many approved providers already use electronic payroll systems**® and the use of electronic
payroll systems will be necessary for all employers from 1 July 2019 to comply with the

Australian Taxation Office’s Single Touch Payroll requirements.’

Isabelle Arrabalde and Elizabeth Arrabalde
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