
20 January 2017 

By email: amod@fwc.gov.au 

Awards Modernisation Team 
Fair Work Commission 
11 Exhibition St 
Melbourne VIC 3000 

Dear Award Modernisation Team 

Partner: Michaela Moloney 
michaela.moloney@klgates.com 

T +61 3 9205 2000 

Contact: John Monroe 
john.monroe@klgates.com 

T +61 3 9205 2141 

Our ref: monroej.molonem.7390776.00001 
Your ref: AM2014/227 

AM2014/245 

4 yearly review of modern awards -Award stage - sub-group 3A 
Submissions in respect of claims still being pursued 

We write on behalf of Gymnastics Australia and refer to the Directions made by Deputy 
President Clancy in respect of the above matters on 14 December 2016, and the Comments 
of Gymnastics Australia filed on 10 January 2017. 

In response to Direction 3 of each of the Directions, we enclose submissions in relation to 
those claims still being pursued by Gymnastics Australia in respect of the Fitness Industry 
Award 2010 (FIA). 

Yours sincerely 

~·~t/Vf[ 
Michaela Moloney \j 
Partner 
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IN THE FAIR WORK COMMISSION 
4 YEARLY REVIEW OF MODERN AWARDS 
AWARD STAGE- SUB-GROUP 3A 

Matter No.: AM2014/227- Fitness Industry Award 2010 

SUBMISSIONS IN SUPPORT OF CLAIMS PURSUED IN RESPECT OF 
FITNESS INDUSTRY AWARD 

The following submissions are made on behalf of Gymnastics Australia in response to 

Direction 3 of the Directions of Deputy President Clancy published on 14 December 2016 in 

the above matters: 

Proposal to vary classifications 

1. On behalf of its members, Gymnastics Australia has proposed variations to the 

classifications in the Fitness Industry Award 2010 (FIA) to better reflect the nature of 

work performed by gymnastics coaches. 

2. We note that following variations proposed by Gymnastics Australia have been 

reflected in the revised exposure draft of the FIA published 29 July 2016 (Revised 

Exposure Draft): 

(a) vary the coverage of the FIA to include gymnastics coaching; 

(b) vary the minimum period of engagement for casual employees classified at 
LevelS; and 

(c) introduce an annual leave close-down provision. 

3. We have accordingly confined our submissions to those matters that have not been 

included in the Revised Exposure Draft. 

4. As noted in the comments of Gymnastics Australia filed 10 January 2017 and 

correspondence with the Fair Work Commission dated 21 December 2016, these 

variations have been agreed to by the interested parties. These variations have not 

been included in the Revised Exposure Draft. For the avoidance of any doubt, these 

Lodged by K&L Gates for Gymnastics Australia 

Address for Service: Level 25, South Tower 
525 Collins St 
MELBOURNE VIC 3000 

Telephone: 03 9640 4430 

Fax: 03 9205 2055 

Email: michaela. moloney@klgates. com 

AU_Active01 900055513v8 MONROEJ 



variations are still pursued by Gymnastics Australia. The text of the proposed 

variations is contained in Annexure 1 to these submissions. 

5. The variations proposed involve amendments to the classification descriptors in 

Schedule A of the Revised Exposure Draft (formerly Schedule B of the FIA). 

Gymnastics Australia proposes that the Commission vary the descriptors in Levels 2 

to 5 as they apply to gymnastics instructors. These include: 

(a) a requirement for Gymnastics Australia Coach Accreditation (or equivalent) at 

these levels; 

(b) 12 hours per year of recognised professional development for each of Levels 3 

and 4; 

(c) 1,500 and 3,000 hours of coaching experience for Levels 3 and 4, 

respectively; and 

(d) Sport Coaching AQF qualifications for Levels 3A, 4A and 5. 

6. In support of these variations, Gymnastics Australia refers to and repeats its Outline 

of Submissions dated 12 November 2015, particularly at [11] to [16]. Further, it relies 

upon the Witness Statement of Brooke Irvine, National Club 10 Manager for 

Gymnastics Australia dated 20 January 2017 as evidence in support of these 

submissions. 

7. Gymnastics Australia submits that these variations are necessary for the Revised 

Exposure Draft to meet the modern awards objective in section 134 of the Fair Work 

Act 2009 (FW Act), particularly taking into account the principle of equal 

remuneration for work of equal or comparable value (s 134(1 )(e)). 

8. The variations Gymnastics Australia seeks to the classification descriptors are 

designed to ensure that gymnastics coaches are classified at a level where they 

perform work of equivalent value to fitness and swimming instructors at that level. 

9. The introduction of a requirement for Gymnastics Australia Coach Accreditation (or 

equivalent) for gymnastics coaches is intended to mirror the requirement for 

swimming instructors to hold Australian Swimming Coaches and Teachers 

Association qualifications. 
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10. The requirements for minimum hours of coaching experience in order to progress to 

Levels 3 and 4 reflect: 

(a) the amount of hours worked in one year of full time gymnastics coaching; or 

(b) the 6 months study and practical application required to obtain either AQF 

Certificates Ill and IV, which is required for Levels 3A and 4A. 

(see Witness Statement of Brooke Irvine, at [21] and [27]). 

11. These minimum hours of experience, and the requirements for ongoing professional 

development, are in line with industry expectations for the competence of gymnastics 

coaches at certain levels of responsibility. Brooke Irvine gives evidence that these are 

the minimum requirements for gymnastics coaches to be provided with the level of 

responsibility contemplated in the classification descriptors (at [18]-[19]). For 

example, in order for a gymnastics coach to hold the responsibility of a fitness 

instructor at Level 3, that is, to work "under general supervision ... within defined areas 

of responsibility'', the gymnastics coach would be expected to have obtained 1,500 

hours of coaching experience which is equivalent to one year full-time experience. 

12. These expectations reflect the unique circumstances in coaching gymnastics set out 

at [12]-[17] of Brooke Irvine's witness statement, including: 

(a) the risks associated with the skills being taught in gymnastics; 

(b) the need for gymnastics coaches to be competent in the coaching of over 

1 000 skills performed on up to 6 pieces of apparatus, as well as the use of 

coaching apparatus. 

13. Gymnastics Australia's proposed variations also include the introduction of the "Sport 

Coaching" AQF qualification for gymnastics coaches, instead of the "Fitness Industry" 

AQF qualifications. The evidence of Brook Irvine at [23]-[27] is that: 

(a) the Sport Coaching AQF qualifications contain units specialising in gymnastics 

which are relevant to gymnastics coaching; 

(b) the Fitness Industry AQF qualifications have limited relevance to gymnastics 

coaching and do not justify classification at the relevant levels of 3A, 4A or 5. 
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14. By substituting the Sport Coaching for the Fitness Industry AQF qualifications in 

respect of gymnastics coaching, the proposed variations ensure that employees are 

classified based on qualifications relevant to the work they perform. 

Overtime for casual employees 

15. Gymnastics Australia: 

(a) opposes the AWU's proposed introduction of "ordinary hours" for casual 

employees set out at Item 6 of the Further Revised Summary of Submissions 

published on 22 July 2016; 

(b) opposes variations arising from the drafting of clauses 8 and 14 of the Revised 

Exposure Draft to: 

(i) the ordinary hours of casual employees; and 

(ii) the entitlement of casual employees to overtime; and 

(c) seeks that clause 14 of the Revised Exposure Draft be varied to clarify that 

casual employees are not entitled to overtime. 

Fitness Industry Award 

16. Clause 24 of the FIA provides for limitations on ordinary hours for full-time and (in 

some circumstances) part-time employees, but not casual employees. It provides that 

ordinary hours cannot be performed: 

(a) in excess of an average of 38 hours per week over a period of four weeks; 

(b) in excess of 5 days per week; 

(c) outside of 5.00am to 11.00pm, Monday to Friday or 6.00am to 9.00pm, 

Saturday and Sunday; and 

(d) in excess of 10 hours per day. 

17. Clause 26 of the FIA then defines overtime by reference to clause 24 and the 

limitations on ordinary hours contained in that clause. 

18. By reading them together, the effect of Clauses 24 and 26 of the FIA is that casual 

employees are not entitled to overtime rates when working outside of those limitations 
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on ordinary hours which apply to full-time and part-time employees as set out at 

clause 24. 

Revised Exposure Draft 

19. Clauses 8 and 14 of the Revised Exposure Draft have the effect that casual 

employees would become subject to limitations on ordinary hours. Casual employees 

would accordingly become entitled to overtime rates when working outside of those 

limitations. The way in which the Revised Exposure Draft differs from the current FIA 

is set out in the Comments of Gymnastics Australia dated 10 January 2017. 

20. Gymnastics Australia submits that the variations arising from the drafting of the 

Revised Exposure Draft were an unintended consequence of the drafting of the 

Revised Exposure Draft and did not reflect any position being put by any interested 

party at the time it was prepared. Gymnastics Australia says that these variations 

and those proposed by the AWU: 

(a) are not necessary to achieve the modern awards objective; 

(b) do not promote flexible modern work practices (section 134( d) of the FW Act); 

and 

(c) will have a negative impact on the business of gymnastics clubs (section 

134(f)). 

21. Further, by clarifying that casual employees are not entitled to overtime, the 

Commission will resolve a tension in the FIA and ensure an easy to understand 

modern award system (section 134(g) of the FW Act). 

Amendments to Revised Exposure Draft sought by Gymnastics Australia 

22. Gymnastics Australia submits that clause 8 of the Revised Exposure Draft should 

revert to the original drafting of, or otherwise have the same effect as, clause 24 of 

the FlA. This can be achieved through the following amendments to the drafting of 

clause 8: 

"8.1 Ordinary hours for a full-time employee may be worked over any five 

days of the week, between the hours of: ... 
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8.2 Ordinary hours of work for a full time employee must not exceed an 

average of 38 hours per week over a period of four weeks". 

23. Further, Gymnastics Australia submits that clause 14.1 (a) of the Revised Exposure 

Draft should be deleted and substituted with the following: 

Overtime work is any work performed outside of ordinary hours, on any day or 

shift, as defined by clause 8-0rdinary hours of work and rostering. 

Variations not necessary to achieve modern awards objective 

24. We note that the exposure drafts published by the Commission were not intended to 

differ in their legal effect from the terms of the current modern awards. The Full 

Bench has determined that the modern award review "will proceed on the basis that 

prima facie the modern award being reviewed achieved the modern awards objective 

at the time it was made". 1 

25. Section 138 of the FW Act provides that a modern award may include terms "only to 

the extent necessary to achieve the modern awards objective". 

26. Gymnastics Australia submits that the FIA currently meets the modern awards 

objective in not providing limitations on ordinary hours or overtime rates to casual 

employees. Accordingly, it submits that a variation to the modern awards objective to 

provide for limitations on when ordinary hours may be worked and overtime rates for 

casual employees is not necessary to achieve the modern awards objective. 

Need to promote flexible modern work practices 

27. Gymnastics Australia submits that by reversing the variations to the legal effect of 

clauses 8 and 14 of the Revised Exposure Draft the FIA will address the need to 

promote flexible modern work practices (section 134(d) of the FW Act). 

28. As set out in the Witness Statement of Brooke Irvine, gymnastics clubs utilise a 

variety of flexible work practices in order to meet the needs of both their gymnasts 

and employees. For example: 

1 4 Yearly Review of Modern Awards: Preliminary Jurisdictional Issues [2014] FWCFB 1788 (Issues 
Decision) at [23]. 
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(a) several gymnastics clubs operate at peak times before and after school hours 

so as to be able to teach the high proportion of gymnasts who attend primary 

school or high school (at [30]); 

(b) it is convenient for many casual employees, who are often university students, 

to work short shifts across 5, 6 or 7 days of the week (at [33]-[35]) around their 

primary occupation, studies or other commitments; 

(c) it is common for casual employees to "swap shifts" so as to meet personal 

commitments, which can result in employees working in excess of 5 days per 

week (at [35]); 

(d) the efficient scheduling of gymnastics competitions may mean that 

competitions on any one day may exceed 10 hours (at [36]); 

(e) during gymnastics competitions, coaches may be reasonably required to work 

more than 38 hours per week (at [36]). 

29. The imposition of restrictions on the ordinary hours of casual employees could 

prevent gymnastics clubs from continuing to utilise these practices which have been 

custom and practice within the gymnastics coaching industry for decades, both within 

Australia and internationally. This could cause detriment to the efficient operation of 

gymnastics clubs, the ability for employees to work flexible rosters that fit into their 

lives, and the capacity for clubs to coach gymnasts at appropriate times. 

30. Gymnastics Australia submits that the need for flexible work practices are strong 

defensible reasons in support of retaining the current legal effect of the FIA in respect 

of ordinary hours for casual employees. 

Impact on business 

31. Gymnastics Australia submits that the variations proposed by the AWU and arising 

from the drafting of the Revised Exposure Draft will have a negative impact on the 

business of gymnastics clubs. 

32. The evidence of Brooke Irvine (at [31]-[36]) is that a significant proportion of 

gymnastics clubs currently provide for casual employees to work outside of the 

limitations on ordinary hours that apply to full-time and part-time employees. This is 
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reflected in the survey results annexed to Ms Irvine's Witness Statement (at 

Annexure 81-1). 

33. In particular, we note that: 

(a) 59.69% of clubs reported that a proportion of their casual employees worked 

more than 5 days per week, including "shift swaps" or "fill in" shifts; 

(b) 23.03% of clubs reported that a proportion of their casual employees worked 

more than 10 hours in a day. 

34. Of the 259 responses to the survey of gymnastics clubs conducted by Ms Irvine, 129 

addressed the question of the ordinary hours of casual employees. 

35. By placing limitations on the ability of clubs to deploy casuals in this way, the Revised 

Exposure Draft: 

(a) reduces productivity by restricting the classes that gymnastics clubs are able 

to run; 

(b) increases employment costs by giving rise to an entitlement to overtime which 

has not previously been in place; and 

(c) places a greater regulatory burden on small clubs, which may have to 

implement more complex rostering systems in order to comply with the 

ordinary hours requirements and limit overtime costs. 

36. Gymnastics Australia submits that these detrimental effects on gymnastics clubs are 

an additional reason to retain the current legal effect of the FlA. 

Easy to understand modern awards system 

37. As identified by Gymnastics Australia in its submissions dated 14 April 2016, there is 

a tension between clauses 24 and 26 of the FlA. While clause 24 of the FIA 

specifically and intentionally does not limit the ordinary hours of casual employees, 

clause 26 does not expressly exclude casuals from overtime rates of pay. 

38. Gymnastics Australia submits that clause 24 of the FIA, by specifically referring to 

full-time and (in respect of 10 hours per day) part-time employees, specifically 

excludes casual employees from the limitations on ordinary hours. This creates an 
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inconsistency with the more general provision at clause 26 that "employees" (without 

limitation) are entitled to overtime when working outside of the limitations in clause 

24. 

39. Gymnastics Australia submits that it is the clear intention of the FIA that casual 

employees are not entitled to overtime rates when working outside of the limitations 

clause 24 of the FIA imposes on full-time and part-time employees. This is to be 

inferred from the fact that the Commission, in making the FIA award, specifically 

determined that casual employees were not subject to the limitations on ordinary 

hours in clause 24. It is a principle of construction accepted by this Commission that 

"where there is a conflict between general and specific provisions, the specific 

provision will prevaif'. 2 

40. Accordingly, Gymnastics Australia submits that the tension between these clauses 

should be resolved so that ordinary hours (and the consequential right to overtime 

rates) do not apply to casual employees. In order to ensure an easy to understand 

modern awards system, this tension ought to be resolved by: 

(a) reverting to the legal effect of the FIA in that casual employees are not subject 

to the limitations on ordinary hours; and 

(b) expressly linking overtime rates of pay to ordinary hours. 

20 January 2017 

K&L Gates 
Lawyers for Gymnastics Australia 

2 Tsiftelidis v Crown Melbourne Limited [2016] FWCFB 3345 at [11]. 
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