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Introduction 

 

1. This submission is in reply to the application by the Australian Industry Group 

(AIG) and the Australian Chamber of Commerce and Industry (ACCI) to extend 

“Schedule I – Award flexibility during the Covid-19 Pandemic” which expires on 

the 30th September 2020 to the 29th March 2021. The ASU opposes the 

application. 

 

2. Schedule I was originally placed in the Clerks Private Sector Award (Award) by 

the FWC on the 28th March 2020. On that occasion the ASU supported this 

decision as did the ACTU. However, the Employer Associations then applied to 

the FWC to extend Schedule I from June 30th 2020 to September 30th 2020. 

The ASU opposed that application and it opposes this application to further 

extend Schedule I to 29th March 2021. 

 

3. One of the major reasons the ASU supported the Schedule on the 28th March 

2020 was that it would only exist for 3 months and end on the 30th June 2020. 

Mr. M Rizzo on behalf of the ASU said at the hearing on the 28th March 2020 at 

PN 101: 

 

“Your Honour and the Full Bench, the ASU (indistinct) fully supports this. We 

are responding to extraordinary times and the other reason, of course, why we 

support it is – the important point – is while it is for a short term, thus does 

expire on 30th June 2020 and so it is a comfort to us and we will see what 

happens on that particular date, but the ASU commends the variation to the 
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Full Bench and encourages it to (indistinct). If your Honour, pleases” (emphasis 

added) 

 

Thus we do not support the extension of the Schedule for yet another 6 

months. If this application were to be granted it would mean our members 

would have been subject to this Schedule for a full 12 months, which is a far cry 

from the original 3 months.  

 

Circumstances have changed since June 30th 2020 

 

4. The ASU submits that the circumstances around the pandemic infection rates 

have changed significantly since June 2020 and thus the extension of Schedule 

I is unwarranted.  

 

5. Infection rates around Australia have plummeted in the past couple of months. 

In jurisdictions such as Western Australia, South Australia, Tasmania, ACT and 

NT there have been little or no new infections over this period. While in New 

South Wales and Queensland their rate of new infections have been in single 

digits for weeks.  

 

6. Admittedly Victoria has been in Stage 4 lockdown over most of this period and 

at one stage the infection rate was alarmingly high. But even in Victoria over 

the past 2-3 weeks infection rates have been plummeting. For example in the 

week of 21-28 September new cases have been as follows: 

Monday 21 September – 11 
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Tuesday 22 September – 28 

Wednesday 23 September – 17 

Thursday 24 September – 12 

Friday 25 September – 14 

Saturday 26 September – 12 

Sunday 27 September – 16 

Monday 28 September - 5 

 

7. To ease restrictions further the Victorian Government had set a benchmark for 

Melbourne over a 14 day average of between 30-50 new cases. As of the 28th 

September the average had fallen to 20.9. In regional Victoria, the Government 

had set an average of below 5 cases. On the 28th September the 14-day rolling 

average in regional Victoria was 0.8.  

 

8. Border restrictions between the states have also been significantly eased over 

the past two weeks. In the week of the 21st September the SA Government 

opened up its borders for the first time in 6 months and now allows flights from 

NSW and the ACT. Meanwhile, Queensland announced a partial border 

opening to NSW regional towns such as Byron Bay and Ballina. Furthermore, 

NSW has eased restrictions on weddings, children’s sport and will allow the 

fireworks display on New Year’s Eve. (More on this point below). 

 

9. Even in Victoria the Premier announced on Sunday 27th September that the 

roadmap would be sped up and announced the easing of restrictions regarding 

the following: 
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• The curfew that had been in place between 9pm-5am for weeks will be 

removed on 28th September 

• From 12th October all primary school students, VCE and VCAL students 

and specialist schools all return to on-site learning 

• Child centres can reopen, with kinder to open from term 4 too (5th 

October) 

• Supermarkets and food distribution centres can return to full capacity. 

Abattoirs, seafood and meat processing plants to increase. 

• Manufacturing can return with up to 90% of its workforce. Sole traders 

doing outside gardening and landscaping can resume. Retail pet 

grooming can also resume. 

• See Attachment 1”Premier’s Statement for more easing of restrictions”.  

 

10. Most importantly, the previous dates for the further easing of restrictions 

(October 26th and November 30th) have now been abandoned. The Victorian 

Premier says that moving forward, “… our move to the third and last steps will 

no longer be defined by dates in the calendar. Instead, the ‘trigger point’ for 

review by our public health team will be based solely on reaching our case 

number targets. That means the sooner we hit those targets- the sooner we 

can consider our next steps.” 

 

 

 

 



ASU Submission    AM2020/95     6 

 

JobKeeper has been introduced and now extended to JobKeeper 2.0 

 

11. Another major change in circumstances since the FWC decision of March 28th 

2020 and June 30th 2020 which mitigates against the extension of Schedule I 

was the introduction of the JobKeeper scheme by the Federal Government on 

9th April 2020 and its most recent extension known as JobKeeper 2.0. 

JobKeeper provides eligible employers (those that can show for example a loss 

of at least 30% of their income) a payment of $1500 per fortnight for its 

employees until the 27th September 2020, while making amendments to the 

Fair Work Act 2009. The changes to the Act provides significant flexibility for 

eligible employers to reduce hours, change duties and location of work, and 

request changes to days and times of work and access to annual leave use. 

 

12. JobKeeper 2.0 makes it even easier for employers to access the flexibilities 

listed above. Now an employer only has to demonstrate a loss of at least 10% 

of their income to access these flexibilities and JobKeeper 2.0 will remain in 

force until the end of March 2021. The ASU submits that stressed employers 

can access a much more accessible JobKeeper 2.0 rather than rely on the 

proposed extension to Schedule I in the Award. 

 

Schedule I may continue to disadvantage some employees 

 

13. The ASU submits that the Schedule already disadvantages some employees 

and those disadvantages should not be extended. When the ASU consented to 

the Schedule in March 2020 it did so to try and save jobs and hours of work 

and understood that some workers may be temporarily disadvantaged, but that 
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the disadvantage would be short lived and end on 30th June 2020. This 

application now seeks to extend the Schedule to the end of March 2021. That 

would add up to a whole of 12 months of disadvantage and not a mere 3 

months to deal with the then national lockdown. 

 

14. Examples of possible disadvantage are contained in the ordinary hours of work 

for employees working from home section of the Schedule. This is because of 

the increased spread of hours from 7am-7pm to 6am-10pm Monday to Friday, 

where employees may not attract the relevant penalty payments. The 

expanded span of hours Clause can also be open to misuse. Many workers 

covered by this Award are low paid women with limited negotiation power. 

While there is an agreement mechanism, employees could be pressured to 

agree to work extended hours with no penalties under this section to save their 

jobs. We submit that if the Commission is to grant the application it restrict the 

span of hours in the Schedule by one hour. i.e. 6am-9pm instead of 6am-10pm. 

This would allow flexibility but also further protect employees. 

 

15. The ASU is also concerned that it is one thing to agree to the Schedule in 

March 2020 at the height of the pandemic crisis to save jobs, but now we are 

being asked to agree to a “new normal” where we are likely to have permanent 

changes to the way work is performed, especially working from home. Apart 

from the possible loss of penalty rates, members are also concerned about 

work intensification while working from home, with the distinction between work 

time and family time being increasingly blurred. As we step into the “new 

normal” of working from home, the ASU is concerned that we will be 
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establishing patterns of work and custom and practice which disadvantage 

workers and will then be difficult to reverse. This is especially true if this 

working from home regime were to last for 12 months as contemplated in the 

employer application. 

 

16. Furthermore, the Annual Leave section of the Schedule can also act to 

disadvantage employees. There was broad consensus in March 2020 that 

given the pandemic crisis at the time that it was preferable for employees to 

take leave rather than risk their employment. However, 6 months on from 

March 2020 and many employees in many different industries have either been 

directed to take leave or have been forced or persuaded to take leave. 6 

months down the track from March 2020 many employees have exhausted 

their paid leave. Granted there is a safeguard in the Schedule that no employee 

can a have a balance of less than 2 weeks annual leave, nonetheless many 

employees would have already hit that threshold and if the provision is allowed 

to exist for another 6 months to March 2021, then many more employees will hit 

that bottom threshold as well. This will be to their disadvantage.  

 

17. Thus if the Schedule were to continue for 12 months you may have the 

following scenario: An employee under this Award, who is most likely female, 

may be working long and unfriendly hours without penalty rates while 

cementing a pattern of work meant for a crisis which will become the “new 

normal.” Additionally her annual leave balance may have been reduced to the 

minimum. The ASU does not support this vision for its members and therefore 

is opposed to the extension of this Schedule.  
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18. Finally an extension of the Schedule I would be a breach of trust for those 352 

employees who voted to reduce their hours under the temporary reduction in 

ordinary hours part of the Schedule. They voted at the time with the 

understanding that this disadvantage would be for a limited time until the 30th 

June 2020. Then in June the time period was extended to 30th September and 

now it is contemplated that this disadvantage will be extended until the end of 

March 2021. This does not seem fair.  

 

Alternatives to Schedule I 

 

19. The ASU submits that the Schedule should not be extended because 

circumstances have changed since the 30th June 2020, employee disadvantage 

may be perpetuated and there are existing alternatives to the Schedule if the 

employers seek flexibility. For example, we saw above that employers can avail 

themselves of JobKeeper 2.0 which like the employer application also extends 

to the end of March 2021. Furthermore, if employers want to accommodate 

those working from home there is already a wide span of hours in the existing 

Clerks Private Sector Award. Clause 13.3 provides for 7am-7pm Monday to 

Friday and 7am-12:30pm on Saturday. Also under Clause 13.4, those ordinary 

hours may be altered by agreement up to one hour at either end. This allows 

for a lot of hours where mutual flexibility can be agreed. 
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The Employers have failed to produce probative evidence 

 

20. The ASU submits that the employer associations have not provided the 

Commission with sufficient probative evidence to persuade the Commission of 

the necessity to extend Schedule I to March 29th 2021. The 12 exhibits that the 

employers have tabled to support their application the ASU would characterise 

as largely generic in nature and not specific to the Clerks Private Sector Award 

(more on this point below.) 

 

21. The employers have not produced any of the following pertinent evidence: they 

have not produced one witness statement from either an employer or an 

employee supporting the Schedule and its continued existence. This is in a 

context where the Clerks Award covers thousands of employers of varying 

sizes and some 1.6 million employees. The employers have not produced a 

relevant survey of employers or employees supporting their application. There 

is no survey to gauge for example the prevalence of working from home in the 

clerical industry and whether it needs to continue into the future. Similarly there 

is no survey on the use of the Annual Leave section of the schedule. The 

employers have had 3 months between June and September 2020 to prepare 

this type of relevant material, but they have not. Again making application to the 

Commission to extend the Schedule at the last minute before the expiry of the 

current Schedule on the 30th September and again forcing a Full Bench hearing 

on the last possible date in the life of the Schedule (30th September 2020). 
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22. The evidence the employers have produced in the form of exhibits looks 

impressive at first glance but is largely generic in nature and has little or no 

specific reference to the clerical industry. The ASU characterises the following 

exhibits to this effect: Exhibits 2, 3, 4, 6, 7, 8, 10, 12. An exhibit that could be 

classified as more relevant to Schedule I is outdated. Exhibit 9 which reports 

that nearly a third of Australians are working from home is based on interviews 

conducted in April-May 2020, which was in fact during the height of the national 

lockdown. Conditions have eased significantly in most of Australia since that 

time with many more people returning to work. 

 

23. Exhibit 11, which is a more up to date document (September 2020), informs us 

on page 3 that, “more than two in five employing businesses (43%) reported 

that they had staff currently teleworking. This compares to 28% of employing 

businesses that reported they had employees teleworking prior to Covid-19.” In 

other words, there was only a 15% increase in working from home because of 

the pandemic. This sounds a lot less impressive than the headline figure of 

43% teleworking. The ASU of course does not deny that there are a greater 

number of employees in general working from home because of the pandemic. 

It simply notes that in recent weeks more and more parts of the economy 

around Australia are opening up and if this trend is to continue Schedule I will 

not be needed to March 29th 2021. 

 

24. Now let us turn to Attachment B of the employer application. At point 8 the 

employers say, “A substantial proportion of businesses covered by the Award 

have modified their operations as a result of the pandemic and a significant 



ASU Submission    AM2020/95     12 

 

proportion of clerical employees are working from home.” (emphasis added) As 

we saw above the employers have not produced any specific evidence 

regarding the Clerks Award. We are not informed how many clerical employees 

have been working from home between March-June 2020 or between June-

September 2020. Nor are we given any forward projections of how many 

clerical employees may continue to work from home in the next 6 months to 

March 2021 or whether that number may increase or decrease during this time. 

 

25. The employers argue at point 5 (v) of Attachment B that since the FWC 

decisions in March and June, “… the applicable circumstances and relevant 

considerations have not materially changed so as to justify a different 

conclusion as to the necessity for the Schedule.” (emphasis added) The ASU 

submits that this is incorrect, that in fact circumstances have changed 

substantially in the past few months as identified in the FWC document 

“Information note – Government responses to Covid-19 pandemic” updated on 

18th September 2020 see Attachment 2 . 

 

26. The FWC document gives a history of restrictions on a state by state basis and 

gives the following examples which demonstrate a significant shift in the easing 

of Covid-19 restrictions: 

 

NSW – on page 8 the document says that on the 17th September 2020 NSW 

announced that from 1st October major sporting events at selected Sydney 

stadiums can increase crowds from 24% to 50% capacity, up to a maximum of 

40,000 spectators, with some restrictions. This is a very significant step. 
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Queensland – on page 13 the document informs us that from the 3rd July 

Queensland is in Stage 3 out of restrictions with a maximum of 100 people 

permitted for private gatherings, weddings and funerals, a maximum number of 

people at museums, art galleries, libraries and historic sites determined by the 

1 person per 4 square metre rule. That up to 25,000 spectators or 50% capacity 

can attend major sports facilities (page 14). 

 

South Australia – on page 15 the document says that from June 29th, SA is on 

Step 3 in easing out of restrictions and this means most businesses/activities 

will be permitted including nightclubs and music festivals, gaming 

rooms/facilities in pubs and clubs, casinos, spas, saunas and bathing etc. 

 

Western Australia – on page 17 the document says that from 27th June WA is in 

Phase 4 of easing restrictions. This means for instance the removal of seated 

service requirements at food businesses and licensed premises, alcohol can be 

served as part of unseated service arrangements and that for major sport and 

entertainment venues a 50% capacity rule will apply. Western Australia is 

operating at nearly a normal rate. 

 

Tasmania – on page 19 the document says that from the 26th June Tasmania is 

in Stage 3 of its easing of restrictions. This means that businesses that are 

allowed to reopen include indoor amusement parks, play centres, arcades, 

saunas, spa baths, strip clubs, casinos and gaming venues, zoos, stadiums, 

etc. 
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ACT – on page 22 the document says that from the 18th September smaller 

sized venues, facilities and businesses are able to return to their pre-Covid-19 

capacity, subject to a maximum of 25 people. 

 

Northern Territory – on page 23 the document says that from 5th June the 

following can operate – licensed gaming activities, team sports, cinemas, 

theatres, concert halls, music halls, dance halls, nightclubs etc. In fact, life in 

the NT is almost normal. 

 

The most up to date situation in Victoria was outlined in point 8 regarding the 

Victorian Premier’s statement. 

 

27. What can be clearly seen from the above is that except for Victoria, since June 

2020, the rest of Australia has been returning to normality at a rapid pace. And 

even Victoria is starting to move out of restrictions more quickly as well, as 

seen in the Premier’s Statement dated 27th September 2020. The evidence 

above is not consistent with the employers’ statement in point 5 (v) of 

Attachment B where they claim circumstances have not materially changed so 

as to justify the continued existence of the Schedule. The circumstances have 

changed.  

 

28. In light of the above, the ASU also questions the assumption the employers 

make at point 5 (vii) of Attachment B where they say, “… circumstances 

justifying the operation of the Schedule appear likely to persist until at least 29th 
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March 2020 [sic] 2021.” No evidence has been produced, such as an expert 

witness, a clerical industry survey or an official report projecting into the future 

to justify this statement. In fact, as seen from the material above, the opposite 

view can be made with more certainty. 

 

Compromise 

 

29. The ASU does not support this application but if the Commission is of the mind 

to grant the employer application then the ASU would suggest a sensible 

compromise given the rapidly changing circumstances. We suggest the 

Commission extend the Schedule to November 30th 2020 and not March 29th 

2021. This decision would be consistent with the approach taken by the 

Commission in the Vehicle Repair, Services and Retail Award 2020. 

 

30. In a Statement released by the FWC Full Bench on the 25th September 2020 

(FWCFB 5175) the Full Bench said that 3 applications to extend the operation 

of the Schedule in the Vehicles  Award were made since the 11th May 2020 

decision (these were obviously of short duration). The Commission noted that 

the current Schedule was to cease operation on the 30th September 2020. The 

Commission said if there were no opposition then it would decide to extend the 

current Schedule to 30th November 2020 and not until the end of March 2021. 

(The ASU does note that there was consensus of the parties regarding this 

Award.) 
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31. Given that the circumstances are rapidly changing across Australia towards 

normality, the Commission could take a similar course to the Vehicles Award in 

the Clerks Award and limit the extension of Schedule I to November 30th 2020. 

Even in Victoria, which has been lagging behind other states, we have seen 

substantial progress made as announced in the Premier’s statement of 

September 27th 2020.  

 

32. The advantage of this compromise would be that the parties and the 

Commission could review the situation in late November and see whether the 

further extension of the Schedule is warranted. This would mean the necessity 

of the Schedule could be seen in real time rather than waiting until the end of 

March 2021 where the Schedule may have been made redundant months 

before by the changing circumstances. Also as mentioned in paragraph 14, the 

compromise would also include the restriction in the span of hours in the 

Schedule by one hour i.e. 6am to 9pm instead of the current 6am to 10pm. 

 

Conclusion 

 

33. On March 28th 2020 the ASU did support Schedule I being placed in the Clerks 

Award. It did so because at that time there was panic about the pandemic, a lot 

of confusion about how it would progress and where we would finish up. So in 

the interests of saving jobs and saving hours of work the ASU agreed to the 

Schedule. But one of the major reasons it did so was because the Schedule 

would run for 3 months to June 30th 2020. When the employers applied again to 

the Commission in June to extend the Schedule for another 3 months until 30th 
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September 2020 the ASU opposed application arguing that circumstances had 

changed since March and the extension was unnecessary. 

 

34. Now the ASU is confronted with another employer application which seeks to 

extend the Schedule not for 3 months but for 6 months to March 29th 2021. The 

ASU has argued above that the existence of JobKeeper, the plummeting 

infection rate across the country and the rapid easing of restrictions in every 

state and territory means that the extension of the Schedule is unwarranted. 

That the disadvantages to employees contained in the Schedule should not be 

compounded. Furthermore, the ASU has argued that the employers have not 

produced probative evidence to the Commission to justify a 6 month extension 

to the Schedule. 

 

35. However, the ASU has suggested a pragmatic and sensible compromise where 

the Commission could extend the Schedule for 2 months to November 30th 

2020 and not for 6 months. Given the rapidly changing circumstances 

surrounding the pandemic around the country, this shorter extension would 

allow the parties and the Commission to review the Schedule in a timely 

manner and make contemporary decisions. It would also mean that some of the 

disadvantages to employees contained in the Schedule may only continue to 

exist for another 2 months and not 6 months. If the application were to be 

granted it would mean the Schedule would have been in existence for a full 12 

months and not a mere 3 months as originally envisioned.  
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